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Docket Entries 

UNITED STATES DISTRICT COURT 
67 Civ. 1187 


In Admiralty 


I Li gan International Corp. and Iligan Integrated 
Steel Mills Inc., 

Plaintiffe, 

—against— 

S.S. John Weyerhaeuser, her engines, boilers, etc., 
Weyerhaeuser Company and New York Navigation 
Company Inc., 

Defendants. 

-*- 

Date Proceedings 

8-28-67 Filed complaint and issued summons. 

8-81-67 Filed summons ft return, served following 
defts.: N.Y. Navigation Co. Inc. by John Shoe- 
han 8-28-67. Weyerhaeuser Co. by Mrs. Erma 
Kneff 8-28-67. 

5- 18-67 Filed deft’s (Weyerhaeuser Co.) notice of ap¬ 

pearance. 

6- 20-67 Filed deft’s (Weyerhaeuser Co.) Answer. 

6-20-67 Filed deft’s (Weyerhaeuser Co.) interroga¬ 
tories. 

8-25-67 Filed pltffs’ affdvt ft notice of motion to sustain 
exceptions to interrogs. ret. 9-12-67. 

8- 25-67 Filed pltffs’ memorandum in support of motion. 

9- 11-67 Filed deft (Weyerhaeuser Co.) affdvt in op¬ 

position to pltffs’ motion to strike interrogs. 

9-11-67 Filed memorandum of law of deft (Weyer- 
haefe 1 * Co.) in oppoeition to puff’s motion. 


t 


* 


Daw 

9-11-67 

11- 8-67 

11- 8-67 
11-16-67 

11-16-67 

11-16-67 


2 - 6-68 
2 - 8-68 

6- 2-69 
6- 8-69 
6- 8-69 
8-69 


2a 

Docket Bntrim 
Proceedings 

Filed stip on motion ret. 10-18-67 be adjurned to 
11-16-67. 

Filed plaintiffs notice of motion ft affidavit for 
discovery ft hup. ret 11-16-67. 

Filed plaintiffs memorandum. 

Filed deft (Weyerhaeuser Company) affidavit 
in opposition. 

Filed deft (Weyerhaeuser Company) memo¬ 
randum of law in opposition. 

Filed memo endorsed on motion filed 11-8-67— 
Objections sustained as to inspection items Noe. 
17 and 18, all other objections overruled. In¬ 
fection to be provided within 90 days at con¬ 
venient place to be agreed upon by counsel; if 
outside of this district actual reasonable expense 
of °De attorney should be by successful 

party—So ordered—Ryan, J. 

Filed plaintiff’s answers to interrogs. 

Filed stip. ft order withdrawing plaintiff’s mo¬ 
tion objecting to interrogs. by deft Weyer¬ 
haeuser Company—Ryan, J. 

Filed notice of change of firm name and address 
of atty. for pltffs. 

On caD for review—6. R. 2B before Sugarman, 
•• 

Filed pltiTs notice to take deposition of Weyer¬ 
haeuser Co. by H. I. Durable. 

Filed pltiTs notice to take deposition of New 
York Navigation Co. by August H. Grevers. 


.<5 





8a 


Date 

6- 4-69 

9- 4-69 

11- 28-69 

12- 6-69 

12-29-69 

1-26-70 

1- 3U-70 

2- 8-70 
2- 2-70 

2-11-70 

2-26-70 

7- 80-70 
6- 4-71 
6- 4-71 


Docket Entries 

Proceedings 

Filed order that pltff. shall file note of issue 
within 180 days or action to be dismissed. Sug- 
arman, ChJ. m/n. 

Filed notice of change of address of atty. for 
deft. Weyerhaeuser Co. 

Filed Answer (deft’s) and crossclaim (N. Y. 

Navigation Co. Inc.). 

Filed pltffs request for an extension of time to 
file note of issue & statement of readiness up to 
A including 12-80-69—So ordered—Sugarman, 
ChJ. 

Filed pltffs Note of Issue A statement of readi- 

Filed order pursuant to CaL Rules 6 A 18, Sug- 
srman,ChJ. 

Filed pltfTa designation of trial counsel. 

Filed defts’ designation of trial counsel. 

Filed deft’s designation of trial counsel for Wey¬ 
erhaeuser Co. 

Filed deft’s designation of trial counsel 

Filed deft Weyerhaeuser Co. Answer to cross 
claim of deft NY Navigation Co. 

Filed deft’s notice to take deposition of Harold 
Dumble ret on 8-4-70. 

Filed pltffs’ affldvt A notice of motion to amend 
complaint 

Filed memo endorsed on motion filed this date— 
Motion denied—So ordered—McLean, J. m/n. 
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is it? 
A 

Q 


it? 
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No, sir. 

It has to be signed by the carrier, doesn't 


i 

I 

i 




A Yes, sir. 

0 And isn't it customary for the carrier to put 

certain btanps on the bill of lading before he issues 
it? 

A Should they bo required by the contract or by 
the nature of the cargo, yes. 

0 Where did these original bills of lading 

have to go, if you know, before they v»ent tc Iligan in 
the Philippines? 

i 

A To the Philippine Consulate in Washington. j 

Q Do you know how the freight was adjusted fox 

this shipment? 

A We found in the copy of the bill of ladinj j 

which was forwarded to us along with the invoice which 
I attested to here a minute ago, wa found an error in 
weight in our audit of the billing, and we rejected 
it on that basis, that there was a second bill of laling 
issued, a corrected bill of lading to correct the weig ht 
an shown. 

0 But the ultimate freight amount of $320,000- 
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A Has correct, 

0 — that was correct. nut how wa3 that arrived j 

at, do you know? Are you aware of the answer to 


that? 


A That was arrived at by applying the weigh; mea¬ 
sured concept to the freight which was moved and applying 
the rate scale as outlined in the contract. 

0 As outlined in the July 11th contract. Plain¬ 
tiff’s Exhibit 4? 


Yes, sir. 


MR. WARMER; 


MR. DE ORCHIS* 


MR. MALOOF: No further questions. 

flR. WARMER: No questions. 

?W. DE ORCHIS* I would like to have marked 
for identification the book from which the witness w* s 
reading on direct examination as he answered Mr. Malc.of's 
questions. He called it his wallet, I believe. 

MR. MALOOF* Wallet? 


MR. DE ORCHIS; 


I am sorry. I misunder¬ 


stood. Wa3 it something else he called it< 


THE WITNESS* Log. 

ftR. DE ORCHIS* I am sorry. 

I would like that marked for identification. 


Iiis log. 


(Defendant New York Navigation Exhibit A marked 
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Dest 


for identification.) 

THr COURT* Before you go, .Mr. Bent, just 
when things seem clear a cloud descends. 

Do I understand from this last series of 
answers that there was a second set of bills of ladirg 
issued? 

THE WITNESSt There was, to correct the weight 
on the bill of lading. V7e requested a second corrected 
bill of lading. 

THE COURT* We have in evidence this morning 
a bill of lading which was marked Exhibit 8. is that 
the first or second set? 

MR. MAIKOP* The first, your Honor. 

THE WITNESS* On January 5th. This is the 
correct set, your Honor. My letter to the Philippines 
states that "This revised bill of lading reflects a change 
of the gross weight to 4,505,985 pounds, "which in wh.it 
it is on this bill of lading which you have before 

you. Prom the original of 4,506,341 pounds. This) is 
the corrected bill of lading. 


THE COURT* What happened to the ones that 


were wrong? 


THE WITNESS* The originals of the first set 
of ladings and the originals of the second set. of lacings 
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went to the Philippines. Lavship of Baltimore, Inr. 
issued corrected copies of the bill of ladinq to New 
York Navigation with two copies to ne. I forwarder 
one copy which was freighted to our customer j.n the 
Philippines and retained one in ny file. 71115 is ry 


file copy. 


THE COURT* When you say freighted what 


do you mean? 

THE WITNESS: I mean showing the nuriLer of 

cubic feet and pounds payable in the payable column. 

TIIE COURT: What is the Lavship of Baltimore, 

out of curiosity? 

TI!H WITNESS: They are agents, I believe, of 

New York Navigation in Baltimore. They are stevedores 
and vessel agents. 

TUB COURT: Actually, bill of lading Exhibit 

8 is signed by somebody whose name I can't make, out but 
it looks like Freeze, and under it it says "Lavship of 
Baltimore, Inc., as agent," and he is the only fellow 
that s.iqned it, isn't he? 

THE WITNESS* Yes, sir. 

THE COURT* The master never si-ned it, Jid 
he, as far as you know? 

THE WITNESS: As far a 3 I know. 
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T*IE COURTi And New York Navigation didn't 
sign it with any corporate officer, as far ar> I can 
see. It la simply aigned by a Mr. Freeze of Lavship, 
is that right? 

THE UITNES3* It is signed for the master by 

New York Navigation, Inc., as agent for the master, by 
Thomas Freeze, Lavship of Baltimore, as agents. 

! 

MR. MALOOF: They are agents for New York Na/i- 

gation, your Honor. That is in the depositions. 

THE COURT: All right. Anything further? 

MR. MAI/X)F: I have nothing further of .Mr. 

I 

Best, your Honor. 

THE COURT: This would be a good tine to go 

to lunch. We will adjourn until 2 o'clock. 

(Luncheon recess.) 


I 

\ 

I 

I 

! 

1 

! 

• i 

« 

i 
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I 

AFTERNOON SESSION 

| 

| 

MR. MALOOF: May I continue, your He nor? 

\ 

THE COURT* VM. 

MR. MALOOF: The plaintiff calls Mr. Daviao. 
WILLIAM G DAVIES, JR,, callad as a witnaas 
on bahalf of tha plaintiffs, being first duly 

l 

sworn, tastifiad as follows: 

1 j 

DIRECT EXAMINATION 

BT MR. MALOOF: , 

Q Mr. Davies, will you tall tha Court what your 
prasant position is? 

t 

A I an now ganaral nanagar of Underwriters Salvaga 

t 

Conoany of Naw Yor>. 

Q And what was your position in February and torch 
Of 1967? 

P ^ I was with tha firm of Courtnay, Sullivan t 

, ♦ • 

Davias, marina surveyors. 

Q /And whatvara your dutiaa in connection with that 

l 

A To survay cargos®, datarmiro damages, make rscotn- 
nandations as to possibla afforts to minimize loss. 

Q And was ft part of your dutiai also whan it was 
possible to obtain tha causa of tha loan? 
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A When it was possible, yes. 

Q What did you do before you became a oargo sur¬ 
veyor, sir? 

A Z worked for an insurance company fee a couple of 
years, and prior to that I sailed. 

i 

Q Zn what capacity did you sail? 

A Mate. 

I 

i 

0 As a mate? 

A Yes. 

| 

Q First mate? 

A First eate — from third mate and then first n%te<i 

T 

i 

Q Do you have a captainta license? 

i 

1 

A Z hud a captain's ticket. 

i 

i 

Q Ir March of 1967 were you asked to perform a 
job whiesh took you to Zligan City, in the Philippines? 

A Yes. 

I 

Q Will you tell the Court roughly how you werv 

* I 

first retained and then what you had to do? 

a We had a call from one of the insurance under¬ 
writers stating that they had a problem with a vessel with 

* 

wafer reported in one of the compartments, and that In 
that compa r tm en t there was a rather sisable shipment of 


25 


steel in there. 

Q And what did you do then to comply with the 


: 
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mkp3 

assignment? 

A wa thereaftar proceeded, or I thereafter pro¬ 
ceeded to Japan with the hope of possibly getting on board ! 
the vessel at that tine. However, the vessel had sailed 

j 

from Japan jnst before my arrival, and I the*> proceeded on i 

I 

to the Philippines, after making some inquiries as to what 

' 

findings the surveyors in Japan had made. 

i 

q And did you eventually catch up with thi ss 

I 

| 

John Weyerhaeuser? 

j 

A Yes, I did. | 

Q - Where? 

I 

A In Ilican, in Mindinao, in the Philippi-w ialaMsi. 

I 

Q • And had she discharged yet the Iligan shipment 

I 

from Nr. 2 lower hold? » 

A No, No. 2 lower hold had not been touched prior 

( 

to ey arrival. 

t 

Q Did you go On board the ship before No. 2 lower < 
hold wee discharged? 

A Yes, I did. 

Q Would you tell the Court in as much detail as you 
can what you remember you saw? 

A When we entered the *tweendeck first, that had 

I 

mostly crane‘parts, cabs, booms, et cetera, although there 
were some boom sections in the lower hold also. 
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Tha 'tweendeck cargo was in reasonably good 
condition with tha exception of some of the crane cabs 
showed evidence of entry by reason of tracks of people with 
fertiliser on their shoes or feet having gotten into the 


cranes. 

We got into the lower hold and found a con¬ 
siderably different picture. The stov was in a general 
in a general disrupted situation. The beam sections that 


! 


ware in the top of the stow had a certain anount of a white 


powdery substance on them, from apparent wave action of 
water and fertiliser nixed in the compartment. 


Thu cases were in a condition of disintegration 


and collapse . 

Q /*nd we r e you able just from what you saw when 

I 

you first looked in to con to some conclusion ai to what 
had happened — not the basic cause but, say, an ir-termediatti 

j 

cause which caused all that collapse? 

| 

A Hell, there appeared to be a considerable 

I 

accumul/.tion of water in the compartment at some time prior 
to ay sntry into it, intermixed with a white powdery sab- 
stance or a substance of sons type which had been carrisd 
into liM coni i artnent and nixed in the compartment with the 
water, and had b een deposited on the various itens of 
cargo in that compartment. 
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Q Did you try to ascertain what that powder was 

I 

previously? 

A Yea. Well# we knew before we left the United 

States that the ship had also carried a carco of tri- 

/ 

I 

sodlun phosphate. 

Q Do you know where that cargo was carried on the • 

i 

Weyerhaeuser? 

A It was carried in No. 3, to ay knowledge, and 
also, I believe, in No. 1 and No. 5. 

Q Is Nc. 3 a separate hold from No. 2? 

A No, not — 

q In the lowe r hold? 

i 

A Not on this vessel. The bulkhead between no. 2 < 

i 

and No. 3 hac been removed to facilitate handling of large 
timbers, I inagine, in the lumber trade. A temporary 

! 

bulkhead had been put in. 

q Did you see that bulkhead? 

! 

A Yen, air. 

0 Nan it watertight? 

A No, it was not watertight. It was made up of 

various dimension lumber covered with burlap. 

q And were you able to cone to scam conclusion with 
respect co that fertiliser and the damage to the lligan 
shipment, and if there la any connection between the two? 
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A Well, the deposit of fertiliser on the equipment 
did a oonsidarabla amount of damage to It. 

0 Is it part of your job also to cone to some 
estimate of tha amount of the physical damage to cargo on 
behalf of your clients? 

A Tea. We do that in conjunction with either 
consignees or people from manufacturers' representatives, 
to discuss with t h em thn damages in possible areas of 
reconditioning, salvage, et cetera. 

Q As part of your assignment did you try to 
estimate the value of thc> shipment, only what part of it 
which was in the No. 2 lcvor hold? 


A We had available to us in the Philippine Islands ! 
copies of invoices, packing lists, and us.\ng those and 
identifying them by package numbers that were on each one 
me were able to oame up with a fairly good estimate of the 
value of the cargo in that compartment. 

'J Will you tell usWiat estimate you caie to. 

Thia is in sound condition, of course. 

i I 


MR. DB ORCBISs If your Honor please,Ithvught 
the damages were to be decided later on. 

THE COURTt I do not see the need to go into it. 


h 


MR. MALOOPt May it please the Court, I intern, 
also to ask at the end of ay case to conform the pleadings 


i 


i 

l 


! 
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to the proof. WO intend to ask the Court to order a refund, | 

I 

a partial refund of the freight in this case on the ground 
that the cargo was not delivered as accepted, on the theory 
of the Louise case and several other cases, and in order 
for your Honor to determine that you will have to know the 
value and the outside figure of the damage — not how the 
damage was computed. 

MR. DE ORCHISt If your Honor please, wi signed 

1 

a stipulation in the pretrial order in which the parties 
agreed that the trial would be based on the stipulation 

I 

in the pretrial order. never has a claim been lade on 
the freight, neither in the pleadings nor in the iretrial 
order. The first time I hoard the theory was when they 
wrote the brief. It is not part of the case. It *as 
not pleaded. It was in answer to a claim for return tf 
freight. It was never made, and I object to it on the 
ground that you cannot in t h e middle of the trial injeev 
a cause of action which is entirely separata from the 
damage problem ami which ms never pleaded. 

MR. MAI OOF: I believe it is in the memo, your 

. . • *w 

Honor, the pretrial nemo. But that doei answer my p>int 
that we'can move to amend the complaint to conform to the 
proof. This is a very ancient doctrine in the law, and 
if you listen to Mr. DeOrohis that doctrine never existed. 
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THE COURT: So far aa any auch motion ia con- 

oerned, it ia not in order at thia time. 

MR. MALOOFt No, I did not intend to make it at ( 

thia time. 

THE COURTx Maybe later on, but you want to prove 

1 

that the freight waa paid. 

j 

MR. MALOOF: lea. 

THE COURT 1 Z do not want to get into detail on 
the amount of the dmaagea because it hae been agreed that 

that subject ia going to be defeired. 

wasn't there acme thing in a general way in the 

pretrial ord4r about that? 

MR. DE ORCtXS* If your Honor pleaae, you have 

already ruled on thi* point. 

MR. MJk/iOOFi It ia not in the pretrial order. 

MR. ri ORCHIS t Bu^ we took thia up with your 
at a pretvial hearing and they made the save motion 

•*k 4 your Honor denied it. 

MT.. MALOOFt It ■*ea not the wane motion, no 
how could ii be tfip~aame? I am not making any motion. 

MR. DE ORCHIS: No, to amend yourclaiw at that 

It waa denied. 

Am I correct, Mr. Hamer? 

MR. MARKER: Mr. Fieb could refresh my rtool- 
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lection that such a notion was uds, bat I do not hava our 
records. 

THE COURTi I will 8ustain an objaction to any 
testimony at this tins as to tha amount of tha loss, on 
tha ground that that is something that is to ba taken up 
later, if wa gat to that point. 

j 

Mow tha pretrial ordar doas stata that it is 
stipulatad whan tha vassal arrivad at Zligan city a portion 
of tha cargo was found d ami gad. 

I 

That is all you naad, it saams to me, for prasant j 

i 

purposas. 

I 

i 

MR. MALOOFt Yes, sir. May I prove tha sound 
valua of tha cargo in tha N>. 2 lo%ar hold, your Honor, 
through this witness? 

THE COURT I All right, I will la v . you do that. 

BY MR.MALOOF: 

Q ' Mara you abla to coaa to a determination, Mr. 
Darias, of tha sound valua of tha cargo in No. 2 lowar hold? 

A I do not huvo an axact figure in my mini, but 

I 

it saasts to ms it was in tha neighborhood of two anc a half 

. * 

million, something like that. 

(Mr. Maloof hands to tha witness.) 

A (After examining) Haro i: is; $2,600,000. 

0 Thank you, sir. 
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Tha doom—nt you just lookod at,could you identify 
that for tha Court? 

t 

A • It looks our final survay rsport. 

I 

Q . Did you have other surveys that you prepared? | 

A Tea. As tha handling of this matter progressed, , 

•* ! 

ve issued what we referred to as interim reports to our 
principals in the fore of correspondence. 

Q Z show you eight further report* on top of the 
one you have 1a front of you and ask you if ,ou can identify: 
all of then (handing)? 

A The Xerox copy dated May 5, 1966, ia tor first 
in ter in report to the underwriter. You will probably 
notice these are addressed to one particular undervr ter | 
but copies ware sent to all involved. ' 


This piece ofcorrespondence is dated July 12, 

* 

is our second interin report, again addressed to an under¬ 
writer. ■ 

Here is another one, dated July the 12th. 

This in a covering letter envlosing cur bill which is 
attached 

*- Arid there is one dated March 7, 1968, entitled 
•Third Interim Report.* 

This is a covering letter dated October 31, 

1968 — 
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Give me a minute to read this one. 

(Witness examines.) 

A (Continuing) This has to do with a specific 

* > 

eeotion of the claim that the consignee submitted and which 
we at that point did not see any reason for than submitting 


a claim. 


February 6, 1969, this refers to another claim 


submitted a considerable time after our visit to tt» 
Philippines in the amount of $62,000 r which we indicxted we 

also did not believe to be part of the claim. 

\ 

this is dated February 5, 1969, a first supp.ament 

' *• 

al report. This has to do with expenses incurred in thv 
forwarding of replacement parts and repaired items lack \o 

the Philippines. 

% 

* MR. MALOOFI Will you please mark these for 

\ 

identifibation. 

(Plaintiff a * Exhibits 16 through exd including 
24 for identification.) 
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bY MR. MALOOF* 

0 IloW| these, thiin, Mr* Davis, ar- u \ 
you prepared subject to the assignment on v «. ; <i. -• r 

to Iligan in the Philippine i? 

A Yes, they are. 


•1AL00F: 

I offer then in 

C ■. Il 

WARMER: 

Weyerhaeuser has 

i 


except than we don't admit the truth o: th :c » •. 
of these reports, and the only one we have rr " ■ c 
today has been Plaintiff'3 Exhibit 37 ’for i .ni.i - 
tion. 

I ask Mr. Male:>f to furnish us -.;r jith / 
a Xerox copy at our experse. 

HR. MALOOF: Agreed. 

MR. DE ORCHIS: I have the sar o;;u«r: or,, 

your Honor. I haven't >een furnished \/il “■ ttuis-s eve 
We have had this case fcwc years now, and I ive o:> . ■ 
beer furnished with one cf them. 

Furthermore, tae witness on the . band • : g. •> > 
to clutter the record wit n dozens of oavjes. . f ticr-i* 
is (>n opinion he is going to give he siioul< ,e <i r t: ■ 1 in 
cross examined on that, rather than ny baling to : :u h, 
these. 

THE COURT: :That is the purpo* of n!.: i in 
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t heso? 

HR. MALOOF: lie la going to be asked, >o.\: 

Honor, tc justify all of these survey reports but >e?' 
actually go in the ordinary course df business bee ise 
is the surveyor, and these are his surveys. 

THE COURT: Uliat is the purport of tli 

offer? 


MR. MALOOF: The purpose is to orove :t. 


damage but the facts that he saw in Ulnar. the 
that he saw with his eyes when he went al)C. : d tl*at ihi 


and what happened to this ship. 

THE COURT: I will sustain the* object i in 

on the ground that no foundation lias a 3 yet beer. l,.d. 
You are obviously offering then for the tri 4 h of t. ; c* 

tents. 

BY MR. MALOOF: 

o Mr. Davies, will you tell the Coi rt. in . :t 
what you saw when you went aboard the ship in I li , ui 
No. 2 Lower hold? 


If you need the surveys to refn-sh you iv« 
lection you are entitled to do th«t? 

A Actually, thin was a continuing thing. i 
keep using "we" meaning nyself as part of t.; e firm, 
were in continuous attendance during the ditcha.rgt )). 
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vessel, along with surveyor representing 
end a number of other people. 


21 


i 7; 


VOX 




The cargo was in a generally ver, poor c; u- 
dit.ion, showing evidence of a rather sever* vettii..; * IM 1 
contamination by fertilizer. The crates v, re cletnior i 
ing, the contents were severely corroded, runted. The 
•arcro compartment was a general mess. 


As I said, this developed over a nurabei . f 
days of observation and surveying. 

0 Did you study any of the log bocJ of thj j v* 
in Iligan? 


A We, on conjunction with the eurvc or rep.rjsen 
ing the vessel, looked at the log. 

0 And did you learn anything from those log-, 
which might lead to the cau^e of this particular in,: d *n 

A There were indications of tratez entry in):., ;; 0 . 
3 compartment. 

° ' mlch logs e3 Pe=iaUy. cov.rl.tg m at peCd, 
did you look at? 

A We looked at the deck logs. 

0 Covering what period o? time, Mr. Davies? 

A Primarily the voyage .involved. 

0 Prom Baltimore? 

A Right. 
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0 tlhat parts of tl,ose lops, if you :ecoJU;t, J 
you to the assumption that there was water at.cr.l- , 
and when did you see the evidence of the er.crimp h v 

what days, that is? You may refresh youc recoUa *i<vi 
from your survey reports. 

A I don't know that we mentioned mecifjc . ays. 

(Pause.) 

0 Perhaps page 7 night be helpfji Hr. Lav o.a. 
You refer to Tanpa there. 

A Wo refer to the fact the clapper valve s 
below the load ii„ e sailin, Tampa. Am! that there was 
water pressuro against it at that tine. 

° Why would that be relevant in thi .3 case? 

A There had been indications through surveyors 

at Moji that the clapper valve had been found with a 
crack or fracture or erosion in the casting. 

0 And therefor* was it significant to you t ,at 
on leaving Tampa that valve was underwater? 

A Yes, it would be an indication that there was 
water pressure there, and if the crack exis: J the,, he 
possibility of water entry existed. 

0 Did you check any other part of the logs, the 
engine logs? 

A Ho, we didn't go into engine logo at all. 
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' 


) 


0 Did you prepare these reports in the o;;.l .nar 
course of your business at that tine? 

A Yes. 


MR. MALOOF: I renew ny offer cn that 


basis. 

MR. DE ORCHIS: I have the s*i..c ob;j3«:ion. 

The report of an expert witness given — 

MR. MALOOF: This is a fact witness. He 


is a cargo surveyor. 


Till: COURT: t7hat did you do when you u *nt oil 

there, Mr. Davies? Did you examine thii hold? 

TIIL WITNESS: Yes. We were in the «; wgo 

compartment. I was in as near continuous: attenc.i ice a . 
you could be on a 24-hour basis. 

THE WITNESS: From the day the ship ar rivet! 

and were on the job after the ship sailed to wind u > 
business that had to be completed before we left ) 1 itfar 

THE COURT: Was the No. 2 hold disohs.x jed 

before you left? 

THE WITNESS: Yes. 

Till: COURT: Did you see the goods come 3iit ol: 

it? 


THE WITNESS: Yes. 

THE COURT: Did you examine the goad:, li'te 
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they cane out? 

THE WITNESS: Yes. We set up a fra:: .hal L «j 

area and moved all cano from No. 2 compar:- ? ent ini. » 
that area so individual cases could be ope led and <• lavci.n :i 
and a determiration made as to whether they wore .2:: ird, 
whether they could be reconditioned by lligin in tl - J 
Philippines or whether they were possibly fit for 3- 
turn to the United States for refurbishi.no, or './hel nor 
they were beyond refurbishing. 

THE COURT: You were retainer l>y the nsur- 

ance company for Iligan Steel Corporation, 1 gat! • ? 

THE WITNESS: Yes, sir. 

THE COURT: Was there also a surveyed: ther : 

for the ship? 

THE WITNESS* Yes, a Captain Paths r:: >rcs a t 

the vessel. 

THE COURT: You both looked at these :himj 

at the same time? 

THE WITNESS: We did. We w nt thu Kfh t u 

whole thing together. 

THE COURT: Was it part of your bus: ?:jr. I ■> 

make a report or a memorandum of what you saw? 

THE WITNESS: Ye:;. That is the ix 1 mil 

procedure for a surveyor to prepare a report of 1 1 t m 
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observed and what handling was afforded the ::arc;c>* 

THF. COURT: Are these documents that i e 

being offered such memoranda prepared in the cours:; of 

your business? 

THE WITNESS: Yes. 

THE COURT: What did you do with then after 


you wrote then? 

THE WITNESS: After we wrote them we tail* 

them to our principals. 

THE COURT: I will receive thur. 

(Plaintiff's Exhibits 16 through 24, ire jsiv 
received in evidence.) 

TIIE COURT: A lot of this has o do . i .h th 


witness' opinion as to the amount of los3, and T ar; 
not concerned with that at this time, as I have a:. 
repeatedly, nor an I concerned, as far as T can wit 

Exhibit 20, which is his bill. 

MR. MALOOF: Yes, sir. 

THE COURT: I am allowing these don. *r.ts 

in as regular lwsiness records of what he observe*, 
to the condition of this cargo and the conation cl: the 

vessel. There is a lot of material here really i :vel< 
vant — correspondence he has had with various peci It*. 
This is a wholesale way of shoveling intc the rec I a 
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great nas3 of papers, and I suppose if I v<~> e met jculow: 

I would try to sort it out before I let it. n. am 

going to take into account so nlich of it fc; ^eerns o ne 
to be relevant on the theory that I have nontionocl 
without taking the tine to go over it in detail no’ , niv 
I am going to ignore the portions of this w iich nr 
clearly not regular business records. 

MR. MALOOF: Yes, sir. 

I didn't put it in to clutter up the r<. -ord r 
but, as a natter of fact, it is ny understanding ■: tat 
that was the totality of his survey rejx>r : : , your 
Honor, in the case. Then you start piecing it o it 
sometimes it doesn't come out the way it started. 

Incidentally, your Honor, I had during :he 
lunch hour asked Mr. Van Acklin of Kopper.- Company to 1 -> 
through his file — he has a thick file of paper-s — to 
look for something raised on the insurance compan 
and he came up with what looks like the second ori inai 
bill of lading, so if you wish to replace his for toe 
Xerox copy I put in evidence I have no ob.wcuion > that . 

fltiy I show it to you? 

THE COURT: Yes. Hut why don't you linusl 

with this witness before we go into someth ,ng ols . 

rut. MALOOF: All right. 
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0. 

A 

0 

A 

haeuser. 
0 
A 
0 
A 


Mr. Davies, do you know a surveyor nan;-*<l Watt ? 

Yes. 

Was he on this assignment, also - ’ 

Yes. He was surveyor representing Wey. -r- 

Were you pretty much together a.'H tle —no? 

Yes, we worked very closely together. 

Did you have a plan of action togothf-i '* 


Yes. 


Phis all was related to the jdt: 


laying the cargo out where it could be openc?d who::.* rop 
sentatives of Koppers and Iligan could look at it ,t d do 
termine which they found acceptable and rea ’y to pa in 
the plant, and that which had to be recond.it ionei . nd r j 
which appeared to be beyond reconditioning. 

Q Who was Bernie Watts working for? 

A At that time he was an independerk sofa, ui, 
the same as I. He was with Watts «. Company. 

Q 1 mean on this incident? 

A He wan working on behalf o.f Weyc haev«er 

0 How long did you say you were in Uigia . n th j 

assignment? 

A We arrived there the day the vessel di( and 
stayed, I believe, a day or two beyond the sailir.g < f tit. 
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John Weyerhaeuser, because there was cargo ,»eing r< turned 
on the Peabody to San Francisco, which arr.red eiv.l er rj o 
sane day or the day after, I don’t know which. 

0 When you say cargo being returned, was 1 hat |o. 
of this cargo? 

A It was part of this cargo out cf the Wt;erhacus 
that we were bringing back on the possibility of living 
it be reconditioned, and in fact sane portion of ii was. 

0 Roughly, how nany days were you in the 
Philippines on the assignment? 

A We were there two to three weeks. 

0 You were with Mr. Watts all that tine? 

A Yes. 

0 Working together? 

A Yes. 

0 Was there any serious dispute between ti * two 
of you on how to handle this? 


0 Was there any serious dispute between tm tw:; 
of you on the conclusions you reached? 


0 Was there general agreement of all of t.i; int. i 
ests involved who were there or. the disposition of is 

cargo? 
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A Yes. 

Cl Does that include Mew York N&vige? ..on? 

A Frankly, at this point in ny nine; 1 don't 

remember who was representing Mow York Naviy,v..ion. 

There was a fellow by the name of Hurley there, r kr jw, 
for a while. 

0 Harley? 

A Harley, I guess it was. 

How long he stayed I really don't know. 

Q Okay. Were you able to judge by tl t phys; 

ebidence the approximate height that the we ter raided ii 
the No. 2 lower hold from the tank tops down below! 

A Yes. 7.t appeared to be 14 to jL-> leer, 1 

believe. 

0 Was it a level line? 

A No. There was indication of <i fair anrunt 

of wave action, if you want to call it that, from ti e 
motion of the.' vessel, sloshing of water. 

Q Did that bring it up over 14 and 1 '3 feet:? 

A In some instances it brought it up ir to . he 

very top of the stow in the No. 2 lower hold, the crane 
section, the boom sections, had a wash of water. 

0 So that laould be practically up to the top 
boxes? 
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A Yea, almost up to them. In f. t, 1 tl ink 
even the top tier boxes had been hit alone ,he bottom. 

0 Did you see any evidence in Do. ! lower hold 
of the fertilizer which had been in the lie. 3? 

A Yes. 

0 Would you describe that, please? 

A There was a considerable residue of it. The 

packing cases in many instances were full ci it. In 
fact, we had to jackhammer several units cut off th* 
compartment with their hammers to break the caked 
fertilizer away ffrom the packing cases so i. : could p»t tin 
out. 

Q You mean with an air hammer? 

A Yes. 

Q Why was it? 

A They were caked in a solid block as thoujh they 
‘had been cemented in there. 

0 Are there any photographs of that? 

A I believe there are. 

This bottom photograph, No. 215, and photogra *> 
Nos. 216 and 217 show the air hartmers in use, and c 'ovLars 


3 


do. 214 shows the fertilizer packed insi le of 
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case. 


0 Do you recall an incident whea a Jr. > - 

up to look at the clapper valve? 

A Yes, Mr. Berke did. 

0 Were you there at that time? 

A I was there v/hile he was there, yes. 

0 Did you see him go up to look at it? 

A I don't really remember whether I was present ./h 
he went up or not. 

° As 1 understand it, Mr. Davies, i . w.,s neces¬ 
sary to put these different units into different cate¬ 
gories — for cxanple, sound, salvageable, recor.di tj on- 
able, and total loss? Am I right on that? 

A Yes. 

0 In order to make those categories, did y- i 
have general agreement of everyone present? 

A Me did tliat, and we also reguest . throug i 
Iligan and Koppers that representatives of various 
manufacturers fly out to the Philippine Islands, whi -h 
they did, and tney examined the units in company with nyr.'l ! 
and Itr. JJatts and the various engineering staff? 

O You mean Uestinghouse and General Llectri.. ? 

A Uestinghouse, Dlaw-Knox, and General r.lec ric. 

0 And they cane? 
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A Ard they came. 

0 What other kind3 of conditions • .? yr.u l* ;mcn- 
that you night have seen? V'as ther? any eru ;icn? 

A Various parts of your componen:r of th stoe 
nill were severely eroded, the netallic parts. 

0 I show you a document which is composes o<i sis 
pages and ask you vrhat that is (handing) . 

i 

A This is a resume or a schedule of each -f tn- 

( 

units involved in the Mo. 2 comnartnont identified by -• 

f 

v/e use the word "release" number, it is the packago nun.er, ; 
indicating supplier, indicating whether they were 
accepted as sound, return to the United States, r< ondi. Lo , 
in Iligan or found no commercial value. 
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Q Do you recall, sir, how many pieces were .n the 
No. 2 lower hold? 

A I believe there were 188. 

i 

i 

Q And out of that number how many were undamaged? 

i 

A I would have to refer to the list, but I bel.eve 
it was 14 or IS. 

i 

0 Which list — this one here (indicating)? 

A Yes. 

THE CLERK: Is that an exhibit? 

MR. MALOOP: Not yet. I will identity it. 

A (After examining) 14. 

MR. MALOOP: I will identify this document that 

' 

Mr. Davies just looked at. \ 

(Document marked Plaintiff• si Exhibit 25 for Menti • 

fication. 

BY MR. MALOOP: 

Q Did you speak with the Captain of the WEYSRhtjJUSER 
when you were in the rhilippines? 

A Yes. 

Q .£>o you recall what he said and what you said, 

i 

roughly? 

A Well, he indicated that several days — two or throe 

I 

days out of, I think it was Moji, for bunkers, that he had 
a feeling that the vessel went down by the head and that she 
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was, as he described it, porpoising. 

q as a man who has been to sea, what do you think he 

meant by"porpoising"? 

A I think she had a tendency even though she ::t>se 
on a crest to go under again, down by the head, let u:j put 
it that way. 

q For how many years were you a first rrate? 

MR. WARNER: I could not hear the question. 

(The question was read.) 

I only sailed as mate for about a ye^r. 

And how many years did you sail altogether? 

Around six or seven. 

And when you say, "down by the head," what do you 
mean by that? 

A She is deeper in the water forward than she in 




A 

Q 

A 

Q 


aft. 


Q 

A 


Is that an unusual situation for a snip? 

Yes. Usually you try to trim them by the 9tern. 

MR. MALOOF: Judge, Mr. Davies and M;*. Be3t brocclv 
back from the Philippines some representative laroples of 
this cargo. I do not want to burden the Court with tco much 
of those, but I will offer one or two of those pieces which 
I will ask the witness some questions about, and offei thus 

B 

as evidence as representative of what the rest of th« n 

\ 
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135 

looked like. 

BY MR. MALOOF: 

Q Mr. Davies, do you recall bringing back sone pieces 
of the Iligan shipment? 

A Actually, what we did was accumulate them ir Iligan 
and pack them in a wooden case to be air-freighted beck. 

q Hill you come down here, please, and look ir this 
box and tell the Court whether these are the things that y>u 
sent back. 

(Witness leaves the stand and examines.) 

A Yes, they are. They are items identified by tags 
that we placed on them in the Philippine Islands. 

Q I show one item with a tag that says, "Removed 
from motor control panel," and ask you whether you took 
that from the ship, from the Iligan cargo (handing). 

A Yes, we did. I selected them and Mr. Best did the 
tagging. 

Q Hill you please look through this — there are 
about two dosen items —— and pick an item which is mo.it 
representative of the ones that you saw. 

A Here is a switch from the panel — 

Q Excuse me, let me identify the first item which 
is "removed from motor control panel," it sayo on th» tag. 
MR. MALOOF: Hill you please mark that. 
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(Document marked Plaintiff's Exhibit 26 for Ider . 

fication.) 

MR. MALOOF: This second for identification is a 

switch from a motor control panel. 

(Marked Plaintiff's Exhibit 27 for Identification. 

BY MR. MALOOFi 

Q What is this you are holding in your hand? 

A These are brushes for a motor which were perked 
inside a cardboard bo* xnside a wooden case. 

MR. MALOOFi We ask that the third thing be 

identified. 

(Marked Plaintiff's Exhibit 28 for Identification.' 
MR. MALOOFi We will forego the offer of the retie 

of it, your Honor. 

(The witness resumed the stand. 

BY MR. MALOOF: 

Q Mr. Davies, those three items that were tak-m fr.ou 
the Xligan cargo which you have just identified, wcu.<i you 
say those are typical of what the damaged parts of tl> i 13 iuai 
cargo looked like? 

A Yes, they are very representivt of the general 
component parts of a number of the units. 

Q And is that why you took those specially? 

A Yes, we took them as representative 
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MR. MALOOF: I offer these in evidence, ycvr 

Honor. 

MR. WARNER} No objection. 

MR. DeORCHIS: I do not have any objection tut I 
thought that we were trying the liability and that it'es 
agreed that the cargo was damaged. 

THE COURT* I hope we are getting to the interest¬ 
ing part soon. 

MR. MALOOF: We are indeed but this certainly show, 
the damage — look at the corrosion from the fertiliser 
(indicating). 

THE COURT: I will receive them. 

MR.MALOOF: These are to be marked. 

(Marked Plaintiff's Exhibit 26, 27 and 28 previous 
for Identification, now received in Evidence.) 

MR. MALOOF: Your witness. 

CROSS-EXAMINATION 
BY MR. WARNER: 

0 Mr. Davies, did you look at the sanitary lines 
in No. 3 lower hold of the JOHN WEYERHAEUSER wni.le /ou we;. > 
aboard her? 

A At the time I was on board her they had already 
put cement boxes on. 
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0 

A 

0 

A 

Q 

A 


Q 

A 

0 


So you could not see that — 

I did not see the valves, no, sir. 

Did you go into No. 4 cargo compartment? 

Yes. 

What was the condition in No. 4? 

As I recollect, it was in good condition. 

MR. MALOOF: Objection to relevancy, your donor. 
THE COURT s Overruled. 

In good condition, did you say? 

THE WITNESS: Yes, in good condition 
And was any of the Iligan cargo in Nc. 4? 

Yes, we had -- 

And — I'm sorry, go ahead and finisi-. I should 


nr 


interrupt you. 

A I will qualify my statement as to "good condition. 
It was as far as water. We had some pilferage in cartone 
in that compartment. 

Q Was there a substantial amount of Iligan cargo 


in No. 4? 

A I would have to refer to my notes, but I think 
there was a fair amount. 

Q Did you go into any other cargo compartments of th 
i JOHN WEYERHAEUSER in Iligan? 

A Yes. I believe in No. 1 they had two large 
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journal frames for the ends of the rolls that had to b a taken 
out, and I observed that discharge. 

Q What was the condition of No. 1? 

A It looked good. 

Q Did you go into any other cargo holds — 1, 2, 3 
and 4 — what about 5? Did you go into 5? 

NR. MALOOF: Judge, I object to relevancy. The care 
was in No. 2 where it out-turned badly. What difference does 
it make what the rest of the ship was like? 

THE COURT: My understanding is that the cargo we 
are concerned with was in No. 2 — 

MR. MALOOF: No. 2 — No. 2 and 3 are coiranor holdr. 
But No. 2 is where the damage was, and what are we talking 
about No. 5 for? 

THE COURT: I will allow it. 

A I frankly do not recollect it. 

Q What was the general condition of the JOHN 
WEYERHAEUSER? 

A It was in good shape for a Liberty. 

Q Had she been upgraded, improved — 

A Yes. 

0 — prior to your going on board? 

A Yes. 

Q Tell us what you observed. 
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A Well, Liberties, when they were firsc constructed, 
built with wooden hatchcovers; the strongbacks were removec 
manually. They had renewed portion of the ’tween deck, as 
I remember, and also some areas in the mair.deck and put 
folding hatchcover8 on them. 

The deckhouse had been considerably improved sc Jar as 
quarters were concerned. It was air—conditioned. She was 
a considerably better ship than the Liberties that I remem¬ 
ber. 

0 As a chief officer, what was her general condition'! 
You have been on vessels. How would you rank her? 

A I would say she was a well-maintainecl veaue:.. 
o Are you certain there were no boxes -- tha: there 

was a box on the port bow of No. 3 lower hold of the JOHN 
WEYERHAEUSER? 

A Am I certain that there was a box on the po;rt bow? 
no, I am not certain. I know that boxes had been pus or. it 
It is possible that that box had been removed or was removed 
at Iligan. 

0 On your direct examination you mentioned 3 ouetl-incj 
about Mr. Berk*going on. What was he looking at — tie 

cement boxes or the valve itself? 

A He was down there to look at the valve. He wa* 

the hull surveyor. 


I 
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Q You are a bit vague. Do you recall wheth'j- he w,;3 
looking at the box or the — 

A I don't recall. I think my testimony is jj*rect 
that I remembered Mr. Berke being there and present i: the 
time during our survey. 

Q But you did not witness what he did? 

A I did not witness his survey. 

MR. WARNER: No further questions. 

BY MR. DeORCHIS: 

Q Mr. Davies, was this temporary bulkhead that war 
put in between No. 2 and No. 3 — 

A Yes. 

Q You said it was constructed of lumber, rid thu- 
bulkhead go all the way across the hull? 

A When they had renovated or altered tha vet &el on 
each side of the center line, a portion of the oric : r al 


bulkhead had been left in. 


Q So that there was a sort of — sort of t»/o arch ¬ 


ways? 

A I would say something similar along that ne. 

It came up and then went over to the shell. 

0 This bulkhead that was put in, the wooden one, 
would cover those two openings on each side, but tha center 
was still steel, is that correct? 
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A To the best of my recollection, yes. 

Q Had you seen this type of temporary bulkhead before 
in your experience? 

A I have seen temporary bulkheads put in. 

0 Could you tell us what was the purpose of removing 
the steel bulkheads when they renovated the vessel? 

A In discussions with the crew, they indicated it 
was to carry timbers, so that they could handle long timbers 
into the compartment and handle them easily. 

Q Can you tell us how long approximately front forward 
to aft the No. 2 hold is, just roughly? 

A I'm trying to think — I think they are a couple 
of hundred ~ just No. 2 alone? 

Q Just No. 2, to the place where that bulkheec used 
to be. 

A I think a couple of hundred feet. 

0 Were the wooden bulkheads still in place when you 
went on board the vessel at Iligan? 

A Parts, portions of it were, yes. 

Q Was there any burlap covering there? 

A There had been some burlap. There had beei. 
remnants of burlap there. 

Q They had put a layer of burlap over the wooc . 

i 
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.1 4 3 

Q Cam you tell ue what caused the fertilizer :o pass- 

» 

through this bulkhead and get into No. 3? 

A Well, fertiliser, we played a little bit wifi 

| 

sound fertiliser, got it wet and it became very fluid once 

l 

I 

it became wet. 

Q When it gets wet it gets very fluid? 

I 

A Yes. 

i 

Q Does it get very slurry? 

A Slurry — that is the word I think I used la my 
report. 

Q And it gets through any crack? 

A Right. 

Q As I correct that in walking from No. 2 dowi aft: 
into No. 3, if I were doing that I would be walking sort oi 
downhill? 

A It would depend on how the ship was trimmed. 

Q Well, if the ship is on an even keel would the 

forward end of No. 2, the floor, be a little bit higher than 
the after end of No. 3? 

A It should be. 

1 

0 So that if I spilled water at the forward <rd of 
No. 2 would th« water run back to the after end of Nc . 3 
when the ship is on an even keel? 

A Even keel? There should be a slight — the it is 
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3 44 

why they put the svuaps there. 

3 

Q By "sumps," you mean the bilge wells? 

4 

A Yes. 

5 

Q The water collects in the bilge wells? 

6 

A Yes. 

7 

Q And on this ship the bilge well was in the <~fter 

8 

end of No. 3? 

9 

A Right. 

10 

Q The bilge well on that ship, did it run all the 

n 

way across the after end or — 

12 

A Ithad sumps in each cornel of your compartment. 

13 

Q And by "sumps," do you roe an a well from which th«; 

14 

water can be pumped? 

15 

A Yes. 

16 

Q Now, that valve that you sa/ someone told you had 

17 

a crack in it, where was that located in this hold? 

18 

A The clapper valve are just forward of the liter 

19 

bulkhead in No. 3 — I would say a foot and a half, maybe 

20 

two feet forward. 

21 

Q And how high above the deck of the hold wji it? 

22 

A They are right up under the 'tween deck. 

23 

Q Would you tell us roughly how high is the 'tween 

34 

deck, if you are standing on the floor of the lower hold? 

25 

A If you are standing and looking up? Probably 20 - 
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20 some feet, I guess. 

Q About 20 feet up from the floor of the hole? 

A Yes. 

Q And is there a valve like this on each side of i:ho 
ship — 

A Yes. 

Q In No. 3? 

« 

t 

And does the valve go out through the skin of the ship? 

i 

A Yes. 

I 

Q And at the skin of the ship is there a non-return 
of the dapper valve to keep the ocean water from coning in? 

j 

A The construction of the clapper valves, ns T. know 

them, you have like an elbow, and there is a seat ju»t 

forward of the turn that a clapper works against, and the 
pressure of the sea water keeps that clapper closed mtil 
there is a sufficient head ofwater on it to go again:! 4 : th.j 
pressure of the sea water. 

Q Sufficient heavy weather to keep that -- 

A Sufficient head. 

0 Will you tell us — 

KR. MALOOPi Unless Mr. DeOrchis admits that he 

is nuking Mr. Davies his own witness, he has gone fa? beyond 
direct. This was a cargo survey. 

THE COURT: X will allow that. 
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MR. MALOOF* All right, if he wants to ask ques¬ 


tions, it is all right with me. 

MR. DeORCHISt I thought you qualified him as a 

I 

shipb mate. We are just getting some simple information. 

i 

THE COURTt Go ahead. 

0 What was this pipe for? What does it carry? 

A So far as I know, it was the sanitary lines from 

the deckhouse. 

0 And would that include the toilets in the dsckhousti! 

j 

A Yes. 

I 

Q New, am I correct that these renovated Liberty 
ships have about 22 toilets in them? 

A I have no idea how many they had on the WEYERHAEUS:; 
I did not make a head count. 

Q But this is the pipe that served the sanit* ry 
facilities of the ship? 

A Yes. 

Q Now, if you are working in that hold. No. ‘ lower 
hold of a Liberty ship like this, is there any difficulty 
in looking up and seeing this pipe? Is it in the open? 

A You would have to go looking for it. 

Q No, what I mean i9, is there any sheathing or 

wooden box over this pipe, or is it an exposed pipinc? 


A Well, sometimes there is a metal guard around t iei: 
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This is formed to the bulkhead. 

Q But that metal guard does not hide them? 

A No, it doesn't. 

Q So if that pipe was leaking it would be obvious 
to anybody working in the hold, would it not? 

MR. DeORCHIS: No further questions. 

REDIRECT EXAMINATION 
BY MR. MALOOr* 

Q Mr. Davies, you testified that in your opinian the 
ship had been well maintained. You do not know how tia 
valves were maintained, do you? 


A clapper valve that you have been testifyi ij 


about — 


A My testimony was on the basis of general an>aaxanc;j 
and maintenance. 

i 

Q You did make a point that the deckhouse was In 
good condition. 

Now, did you sail on Liberty ships? 

A Yes, sir. 

Q Did Liberty ships have a particular problem with 
clapper valves that you are aware of, or at least th-ii 
might have been common knowledge to sea-faring men? 

A Well, I — 
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MR. DeORCHISs Your Honor, if we are going fc> have 
this line of inquiry I think the witness should be qualified 
as to how many Liberty ships he sailed on. 

MR. MALOOP: I will withdraw the question. 

THE COURT: All right. 

Q But you had been told, at least, that there was 
a leaky clapper valve in the JOHN WEYERHAEUSER? 

A Yes, sir. 

q And from what you saw in the Philippines, you 3aw 
no reason to quarrel with what you had been told, d:.r. you? 

A No. 

MR. MALOOP: No further questions. 

THE COURT: That is all. 

(Witness excused.) 

MR. MALOOP: May it please the Court, my pi in ** 
this time is to read in the important part of the can, 
and the interesting part of the case. 

There are the three depositions of the last. or 
the marine superintendent and the port engineer of the 
Weyerhaeuser Company. May I do that? 

THE COURT: Are you going to read them all* 

MR. MALOOP: I am going to read most of tl «m 
but I would like to read them because that is the vi'.c t 
of this case. 
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THE COURT: All right. Do you have a copy for ir* 


so that I can follow along with you? 

MR. MALOOF: Yes, I do. 

May I ask for the original of Captain Dumb.le’s 
deposition. 

(Mr. Warner hands.) 

MR. WARNER: May it please the Court, nay the 
entire deposition of Captain Durable at least be marked for 
identification and not received in evidence. 

THE COURT: You can mark it for identification. 

He said he does not want to read it all, a< I unlex 
stand it — is that right? 


MR. MALOOF: I am not going to read it all, 


your Honor. 


first. 


THB COURT: You may mark it for Identified ion. 


MR. MALOOF: I have no objection to markirx any¬ 


thing for identification. 

Would you please mark the original. 

(Original deposition of Captain Durable marled 
Plaintiff's Exhibit 29 for Identification.) 

MR. MALOOP: The full name of the witness . l ose 
deposition I am reading is Harold Irvin Dumble. 

The deposition was taken on August 4 , 1970 ct the 
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2 

offices of Symraers, Pish & Warner. 

1 3 

May I go ahead? 

1 4 

THE COURT: Yes. 

5 

MR. MALOOFi On page 5, line 11. 

| 6 

"Q In what types of ships have you sailed? 

7 

"A Liberties, C2's, Cl's, mariners. Victories, 

8 

never been on a tanker.” 

9 

Page 6, line 16: 

10 

"Q And did you join the S.S. John Weyerlaeuaer 

11 

as master? 

12 

"A Yes. 

13 

”Q Can you tell us whenand where you join d that 

14 

1 

vessel? 

15 

"A Well, it was in June of 1966, Portsmouth, 

16 

Rhode Island. 

17 

"Q And having joined her as master where did 

18 

the ship go? 

19 

"A Well, we went from there down to Phi~udelphi. 

20 

from Philadelphia to Norfolk, to Hopewell, Virginia ;o load 

21 

a load of ammonia sulfate for India." 

22 

Page 7, line 11: 

23 

”Q You discharged completely at M«.dre9? 

24 

”A Yea. 

25 

■Q You came unballasted? 
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"A Yes. 

"0 Where did you go from there? 

"A We left there for Singapore, after leaving 

Singapore we proceeded directly to Portland, Oregon. 

"0 Did you receive any notices of inspection 
of the vessel to be made upon your return to Portlanc ? 

"A Yes, we knew the ship was going to be dry- 
docked and go on annual inspection. 

"0 Can you tell us whether that was don ? 

"A Yes, it was." 

Page 8, line 10: 

"Q How long did that take, that work? 

"A I think ve were on drydock for five < .< ys." 
Line 16: 

"Q If so, will you tell us the circumst. ..ices 

v 

of that? 

"A Mr. Baumgartner, the marine superintmden': 
was in the mess room with Captain Rohnberg." 

Line 22: 

"MR. MALOOP: Can you establish what the d r:e of 
this annual inspection is?” 

Page 9, Mr. Pish responds to that: "October 21, 

1966 .” 


SOUTHERN DISTRICT COURT REPORTERS 
united States Court House 

Folty Square, MY.. MY. KXXP Telephone: OOrtland / 





221 a 

khb 352 

The bottom of page 9, line 25: 

"Q And you were talking to Mr. Baumgartner, 
the marine superintendent, and Commander Rohnberg cane in? 

“A Yes." 

Page 11, line 21: 

"Q Did you personally examine No. 3 cargo hoid? 

"A Not in the drydock then, but during the 

voyage I had been in that cargo hold." 

Page 12, line 22: 

"MR. MALOOF: You mean on the whole voyage to 
Madras and back you had no entry of water in the ship? 

"THE WITNESS: The bilges did a coup.\e of t-imes 
during the voyage, I can't recall how many times, die ahov 
water in No. 3 port bilge." 

Page 14, line 4: 

"Q From Portland, Oregon what was the employ¬ 
ment of the vessel? 

"A From Portland, Oregon we took a full load of 
lumber to the East Coast. 

"0 Do you recall where that was consigned? 

"A I think we went to Boston and then devr? tt 
Portsmouth, Rhode Island, and then from there </e went dowr 
Baltimore, went on time charter to New York Navigaticr. 

"Q At Baltimore were any surveyors, inspectors, 
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aboard the vessel? 

» 

"A Yes. 

•Q Can you tell us who they were? 

( 

"A Well, Captain Rynbergen was for Weyerhaeuser, 
John Rohnbergi for New York Navigation, I don't know .to was 

• 

there, but a representative was present. I don't knov 

i 

Augie's last name, he was present, he wa3 the one who signed 
the time charter. He was the one who put the false bulk¬ 
head between No. 2 and 3. 11 

Page 16, line 19: 

"Q Did you load at Tampa? 

"A Yes, we loaded fertilizer there. 

"Q And from Tampa you sailed for Iliganl 
"A No, we went from Tampa to Cristobal, from 
Cristobal to Mojl, Japan for bunkers, and then to Mofpu, 
Lorea. Then we came back from Mokpu for bunkers, arc ther. 
from there to Iligan City." 

Page 19, line 3: 

"0 Was there any unusual occurrence on lie 
passage from Tampa to Cristobal? 

"A Yes, we were going down to Cristobal where? 
we had engine trouble, we had a cracked high-pressure 
cross-head block, and we did show some water in the bilge*:. 
"Q What did you do about that? 
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"A Well, we went to the shipyard in Cristobal 
to have the engine repaired, and we pumped out the bilges.' 1 

Page 20, line 9 — no, excuse me, page 19, line 
23: 

"Q Did you make any report to the comPory, to 
surveyors or agents at the Panama Canal concerning pimping 
of bilges? 

"A Mot at the Panama Canal we didn't. 

■Q Did you have discussions with the engineer 
concerning it? 

"A Yes, I did have discussion with the tjugirmur. 

"MR. MALOFF: The port engineer? 

"THE WITNESS: The chief engineer. 

"A When we were bunkering at Cristobal vo were 
taking fresh water. During the process of bunkering ve 
always had the carpenters on the bilges in case there was 
a leak in the bilge tank we could confine it first in the 
bilges. About nine o'clock that night we had two feet of 
water in the No. 3 port bilge." 

Continuing at line 18: 

"THE WITNESS: No. 3 port bilge. 

"A About ten o'clock he came up on the next 
sounding and he reported about three and a half to four 
feet. So I told him to take another sounding and Ljc me <no 
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"He came back about half an hour later and said we 
had about six feet in there. So, I went down with Chips, 
the carpenter, and we took another sounding, and this time 

i 

I tasted the water, and the water proved to be fresh water. 

"So I sent to the chief engineer and I asked him. 
"How come we are getting fresh water in that port bilge?' 

"It seemed every time we took fresh water, we 
would get fresh water in that bilge." 

Line 18t 

i 

"Q When was the first indication that ycv. 
had of serious entry of water into No. 2 and 3 holds', 

"A Not until I got to Moji/ Moji, Japan 
"Q Will you tell us the circumstances? 

"A We got to Moji, I remember I wanted to 

i 

pick up 1200 tons of bilges" 

•That should be "bunkers* probably the Captain 
said ’bunkers. r 

"because I saled on a tropical draft from oristoba 
and I was going to pick up 1200 tons to take mo all around 
through Iligan City and back home. I had the second Tiate 

i 

take the draft at the quarantine anchorage, he came up and 
showed me the draft, and we were on cur summer marks I 

4 

f 

said there must be something wrong. Well, there was quit* 
a bit of swell cunning. I said we will take it wher. \/«s get 
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"0 And where is the bilge, the sounding «p;> irate. 
for the common hold? 

•A It is nt the after end of the No. 3 hatch at 
the outside passageway." 

Line 12: 

•O IThat was discovered with reference to tie 
water? 

"A It was found out that the port sanitarv storr, 
valve had a hole in the pipe, was ia inch and a qurrtei 
long by a quarter inch vide. 

"0 Now, where was that? 

"A No. 3 lower hold in the after end. 

"0 Where with reference to the after bulkhead, 
to the side of the ship? 

"A It is at the skin of the ship, the after por>, 
corner approximately 18 feet above the deck. 

"Q That is the bottom of No. 3 hold? 

"A It wouldn't be the bottom of Ho. 3 hell. rh* 

bottom of the bilge. When Weyerhaeuser reconv ei: ced 
the ships they put wing tanks in there, the winr tanks u: 
approximately two pallet boards of lumber high. 

"0 How high would that fitting be above tha 
general floor? 

"A About 22 feet. 
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? ji »q And do you know the approximate < raf t, ! »eM« 

3 J draft v/hich that fitting would be sulmerger v 
•A 25.” 

Line 16i 

"A He put a cement box around it an. , that • an : * 
7 ij «q no you recall any other cement boxes w«m e 

placed in the hold? 

"A No, just around that one storm valve. 





"0 Was there any trouble with the uharboa: <V 

■A No trouble with the starboard. 

"Q You don't recall any? 

"A There waa no trouble with the itarbjarc 

"0 From there what happened? 

"A Well, then we proceeded from Moji to Mcvpu, 
Korer. On the way over there that cement box v.v. 
leaking. So I had the chief engineer tithe the '! ? 

wing tank that was empty, ballast it with salt w or t 
throw a starboard list on the ship of a degree and alt 
to bring that sanitary storm valve out of tne watc-. 

"0 What was done when you arrived at Mokpu — 

"A As far as — 

"O — these fittings vrere concerned? 


"A As far ns the fittings were concerned w*« iiad 
a Korean ABS representative down, and than sanitu. y star’ 
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valve waa ~ v/e ripped off the cement block, and a 
nev ccnent block waa installed in there. i don't thi. 
they renewed the pipe, no, just the canent }>:>x. 

0 Do you know if any repairs were made ter he 

valve? 


"A 

"0 

"A 

valve. 


You mean the clapper valve? 

Yes. 

Mo, there were no repairs made tc the clsppet 


trhnt happened then? 

"A After Mokpu we proceeded to Ilijan city 
"0 And then? 

"A 1!e went back to .Moji for bunkers, then 1 n,n t 
Iligan City." 

Line 12. 

"0 Can you tell us generally who was there at 
Iligan? 

" A Captain Watts represented Weyerhaeuser, nd , 

Captain Davis from l,ev Jersey here sene place represent.. 
New York Navigation. 

"0 Any attorneys alx>ard? 

"A tea, there was a representative of Weyorl auser 
•hoard, in Ilisan City,ami l:„, Yor , ; navigation had , 
lawyer cut there, but they wouldn’t let hin case aboard 
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the 8hlp^ his name was Mr. Donovan. 

"Q Did he cone alxjard at any tine? 

"A Yes, he cane aboard for two hours, he said he 
had another case and he wanted to look at the shaft al]«y 
door there. He asked if it was all right because he had 
a case pending and he wanted to take a lonk at it. i 
said it was perfectly all right with me." 

Page 29, line 6 — 

MR. DE ORCHISx Could we have a stipu 1 1tier 
that the Mr. Donovan is Mr. Donovan from your firm? 

MR. MALOOF* Yes, I'm prepared to stipuLate ;hc i 
"0 Would you tell us what duties a master his of 
reporting to the shipowner or the charterer? 

•A Well, if he finds anything wrong it is n .a duty 
to report it t%the owner or the charterer, if he k >ow* 
of anything wrong with the ship.* p 

By the way, what we read previously was 'iiroct 
examination. This is cross examination starting n,*,. 

•0 When you say anything wrong, do you near, any¬ 
thing abnormal? 

"A Anything that would be abnormal, /cs. 

"0 Or unusual? 

"A or unusual. 

"0 And was it your practice to com r ly with r hat 
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*A Yea. 

"Q Hfiat ia the main purpose of sending the log 
books to the hone office? 

A So they can read then over and see how the 
trip went during the voyage. 

"0 And did you conply with that duty regularly? 

"A Yea. 

"Q About when would you send the log book for a 
particular voyage? 

"A l/hen the voyage was completed t.ien the l :>g 
books v.ould he sent. 

*° Hell, suppose there was something unusual 
to report during a voyage, how would you do that? 

"A Send then a wire. 

"0 Dy cable? 

"A Yes. 

*0 I WU like you to find the lot, l»ok for th.,t 
first voyage to Madras carrying aimoniure phosphate? 

"A Here at Hope*/ell, Virginia. 

0 I'/hat is the date of that? 

"A This is June 20, 1966. 

•0 How, Captain, just leave that page open, 

please. 
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"VJould you say that recurring entry of vater 
into one particular hold, and not into others, weald 
be a normal or an abnormal situation? 

A Well, I would say it would be an abnorr.ic 1 
situation. 

0 And would that be the type of situation you 
would report totthe shipowner? 

"A Yes, I would. 

"Q Now, will you go through the leg book £ i d reed 
us the bilge readings starting with the beginning < f tiu* 
voyage, that first voyage, from the Mo. 3 port bilie? 

"A No. 3 port bilge? 

“Q Yes. 

"A A.M. six inches, three inches; P.M. zerc and 

three. 

The 21st, port bilge two inches, start card 
nothing; P.M., two Inches port bilge, starboard 
nothing. 

"Wednesday, A.M. two inches and zero; P.ri. 
two inches and zero. 

"0 Starboard? 

"A Starboard zero. 

"0 Starboard still zero? 

"A Yes. 
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"23, port two Inches zero, two inches .\ad 


24th, port two, starboard zero; port, t.vo 
starl>oard zero. 

What month are v;e in now? 

"A June. 

June 25th, port one starboard zero, pcit 
one starboard zero. 

The 26th, port two starboard zero; jx>rt 
three starboard zero. 

"The 27th, port three ntarl>oard zero; pert 
three starboard zero. 

The 28th, port three starboard zero, port 
three starboard zero. 

The 29th, port zero starboard zero, port 
three starboard zero. 

"The 30th, port two starboard zero, P.;i. port 
zero starboard zero. 

July 1st, port two starboard zero, port two 
starboard zero. 

"July 22" — it should be July 2 — -port two 
starboard zero, P.m. port two starboard zero. 

July 3, port three starboard zero, P.;i„ pore 
three starboard zero. 
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'July 4th, Port tv/o starlxaard :ero, peri tvio 


atarboard zero. 


July 5 th, port zero starboard zero, port 


starboard one. 


’July 6, port three starboard zero, port three 


starbard zero. 

July 7th, port bilge A. I!, one inch starboard 
*® ro » P«M. port one starboard zero. 

•July 8th, A.M. port three stari>oard onr , 

P.M. port three starboard one. 

July 9th, A.ft. port three starboard on.', 

P.M. port three starboard one. 

"0 If I may interrupt you. Captain. 

"You are following the readings of the \»i.lges 
as the captain? 

"A Yes. 


"0 And you are not concerned yet? 


"A No. 


"Q Despite the fact that there seens to be & 
continual reading on the port side but not on the rlar¬ 
board side? 

"A When you have water in the bilges, and yru 
have two inches or three inches, nine to ten change.- the 
engineers can't pump it out anyway. Your suctior doesn't 


SOUTHERN DISTRICT COURT REPORTER? 
United States Court house 















dma9 


234 a 
"Dumble 


l r , 


go down that far to the deck. 

"0 The difference between port ans starbcc’rd 
doesn't excite you yet? 

"A Mo. 

O Go back to it, please. You don't have to gpt 
time reading where it is only two or three. Lei: us 

know if there is an increase during the voyage, say 
of above four. 


"Was that a full load on this trip to !;adres? 
"A Yes. 


"July 13th we had on the port on the P.M. 
sounding we had five inches. 

"0 What date is that? 

"A July 13th. 

"0 On the port side? 

"A Yes. 

"0 Anything on the starboard? 

"A Nothing on the starboard. 

"Then on July 15th we had another five inches 
in the port. 


Then on the 16th we had six inches on the 
port A.M., six inches the P.M. 

"Q Nothing on the starboard side? 

"A Nothing on the starboard. 
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"On the 17th we had six inches c i the por 
nothing on the starboard, P.M. six inches on the pot, 
nothing on the starboard. 

"On the -18th we had four inches i.r the p_*t, 
nothing on the starboard, the P.M. we had five inchc i or 
the port, nothing on the starboard. 

"Then again on the 21st, A.M. sounding on 
the port we had five inches on the port, nothing cr the 
starboard. 

"On tire 23rd we had six inches on the pert, 
nothing on the starboard, six inches on the j>ort, rcthine 
on the starl>oard. 

"July 24th we had six inches on the port, 
nothing on the starboard, six inches on the port, nt thir»< 
on the starboard. 

The 26th we had four inches on the port, 
nothing on the starboard, P.M. four inches on the yy rt, 
nothing on the starboard. 

"0 Are you pumping the bilges all this time'' 

"A Like I say, when you get three r.nches, o 
four inches, nine or ten chances the engineers won : even 
bother with it, they can't get it. 

"0 How about five or six inches? 

"A Five inches they could get. 
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*0 Were you pumping at this tine? 

"A I presume they were punping. 

"0 Doesn't the logbook say so? 

"A No. 

"Q You don't put that in the log? 

■A No. 

"0 That would be in the engineering log? 

"A Yea. 

*0 We can check that later? 

"A Yes. We usually tell them to. There is a 
sign in the engine room. TWhen the carpenter ta>cs the 
soundings he will put the markings down. lie will notify 
the engineer what bilges to pump. 


"Then on July 31 in the lower hold on th« port 
side we had seven inches in the port* nothimr on the 
starboard. On the P.M. we had four inches on the poit, 
nothing on the starboard. 

August 1 we had five inches on the port, 
nothing on the starboard, three inches in the port., nothing 
on the starboard on the P.M. soundings. 

"Now, Colombo to Madres, on August 3 — 

"0 When you were in Colombo what were you :ir 
there for? 

"A Bunkers and water. 
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•We had 15 inches on the A.M. port, nothing 
on the starboard. The P.M. sounding had 13 in the 
port, nothing on the starboard. 

"0 How deep are the bilges? 

M A 18 inches. 

"0 That is pretty close to the top? 

"A Yes. 

“Q Did you do anything? 

"A We pumped them right out. 

"0 Punped them right out? 

•A Yes. 

"The next morninq it showed, August 4, ona or 

the port, two on the starboard, one on the port, tw: 

* 

on the starboard. 

"We are now at anchor, riadres. At Madras 
lower hold on the 14th of Madres we had 14 inches on the 
nort, three on the starboard, P.M. we had seven on tie 
port, six on the starboard. 

"0 Is that at ftadres? 

"A Yes. 

"0 What did you do at ftadres? 

"A We discharged fertilizer. 

"0 Did you do anything else, take o:-> bunker i ? 

"A We only took 200 bunkers of draft at Madres. 
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I will have to chock the engineer's log book about 
taking fresh water." 

Page 38, line 12* 

Is that where the fresh water tanks arc, the 

Fresh water tanks, yes. When they rev :rted 
these ships they brought then from the old storerooms 
down there, the domestic tanks and put thorn in the 
engine room. 


"Q 

bottoms? 

•A 


"0 Underneath the engine room? 

"A On the after end of the engine room on the 
port and starboard side. 

0 Is that where the fresh water tanks are? 

"A Yes. 


Q And what holds is the engine room next to? 


"A 3 and 4. 
of No. 3. 


Porward end of No. A and after end 


■Q 


all? 


Does the fresh water tanks go under Uo. ; at 


A No. But your manifolds are on the forward 
end of ths bulkhead between Ho. 3 and the engine rocm. 
*0 What do you mean by manifolds? 

■A Where they open up the manifolds to run into 
the water tanks. 
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0 The tanks thenselves aro under the engii e 

room? 


A No, these tanks weren't exactly under the 

* 

engine room. They raised above the double hotton 3 . 
"0 In the engine room? 

"A On top of the tank tops right tiere. 

"0 Dut in the engine room, not in the cargo 

compartments? 

"A Yes. 

0 The only thing in the cargo compartment; was 
this valve? 


"A What valve? 

*Q Ho. 3, the manifold you are talking about. 

"A The manifold valve is in the engine room. 

We have a bulkhead separating No. 3 hold ard the ereine 
roam. 


"0 

"A 


head. 


That is a waterright bulkhead? 

Yes. it is on the after end of that bulk¬ 


"0 In the engine room? 

"A Yes. 

0 what is in the cargo compartment with fresh 

water? 

"A Nothing in the cargo compartment with f re-,h 
water." 


i 

1 

i 

! 


I 

» 

I 
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■o BUI you continue with the bilge readings;? 
"Before you do that you might check Augus t 
3rd and see whet went aboard the ship, what kind of 
supplies you took aboard. In the engineer's log. 

"A August 3rd? 

■0 Yes. 

August 3rd, received from Standard oil Conpany 

»49 barrel, of fuel, water on deck 8.15 to 8.15. punp oat 
N°. 3 port cargo hold. 

•0 Hhat does water on deck mean, captain? 

I don't know. h . ve water on , leck . ^ 

we are heaving up the anchor. 

■0 Any Indication of fresh water being put aboard 
the ship on August 3rd? 

"A no, there isn't. 

•0 So may we assume then that no fresh v,ater ,«. 
put aboard the ship on August 3rd? 

"A Yes. 

•0 On August 3rd you Just testified the port 
bilge NO. 3 was 15 inches and 13 inches? 

*A Yes. 

■0 Prom the fact why would you say there was such 

“ lncre * 8c 1” «>e No. 3 port bilge? 
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"A Me had water on deck. The mate might have 
been washing on the deck and the carpenter didn’t, get the- 
sounding plug on right. Many tines they don't nut. 
that sounding plug on tight. 

"O You don't know what the water on deck in'; 

■A No, I don't. 

"Q You are in port, aren't you? 

"A Let me look through this. 

*Q How was the weather on August 3rd? 

"A August 3rd? 

"0 Yes. 

"A We had no weather at all, you had northwest 
to west winds, force 3. 

■Q No rain? 

"A No, partly cloudy.* 

Line 14: 

4 

*0 You don't know what the water on deck naans? 

"A I presume it is for washing down the an ; lor 

chain. 

*0 It goes down in the sea? 

"A Yes. 

"Q That couldn't account for the bilge read.ngs, 

could it? 

•A I don't know. I don't know. 
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0 You are saying it could have leaked Iron the 
deck into the bilges on the John TWeyerhaeuser, the deck 
could be leaky too? 

"A The deck wasn't leaky. 

"0 Do you know how the water got into the Lilgen? 

"A No, I can't tell you how the water got into 

the bilges. 

"0 Did you investigate it? 

"A We couldn't get down into the cargo hold to 
investigate it. 

*0 How many years were you on Liberty ships ? 

"A Quite a few. 

"Q How much trouble have you had with clapper 
valves on Liberty ships? 

"A None. 

"0 Have you ever seen any rust away? 

"A Never saw any. 

*0 You found it on this ship? 

A This one was found to be rusted away. 

"0 Not before? 

"A Not before. 

"Q Now let us go on. 

"No. 3 port bilge, check the pumping in 
the engineer's log for July 9, and let mo know what days 
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in July you were pumping i:he Ho. 
"A July 9? 

"0 Starting with July 9 . 

"A July 9, pumped out No. 


bilges. 


3 port bilge? 


1.74 


3, No. 4 port cargo hold 


"0 3 and 4? 

*A 3 and 4, that is the 9th. 

"0 Go to the 13th, Captain. 

"A The 13th? 

"0 Yes. 

A Pumped out No. 3 port cargo hold bilge on the 

13th. 


■Q TO MV. . little time. Captain, what 1 wr .t at 
thi. tlm. 1. an ad.la.ion from you that tha No. 3 pert 
bilge required much more pumping tl.an any other? 


"A 

That it did. 


•Q 

At this voyage, these two voyages before the 


one we are 

talking about? 

a. 

"A 

Yes. 


"0 

That is true? 


"A 

Yes." 

1 


Png* 45, line 5t 


| 

"0 

I thought they don't bother with three im.lea? 



"A 

Tea. A lot of time, with four lnchea they 

1 

t 

1 

1 
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don*t. 

^ It has to be a lot more? 

•A When you got up to five inch., to ten inch., 
then you start punping. If you g. t three or foul 

inch.., a lot of tine, they lo.a suction with the 

*0 The fact that the Ho. 3 bilge required sc 
«mch punping you don't say it was unusual? 

*A Hot unusual because it only had three or four 
inches. 

"Q They were still pumping, and they start at 
between five and ten? 

"A Here is no 4, August 3, it had five inches on 
the port and aero on the starboard. 

0 My only point is the difference between tie 
No. 3 port bilge and the others, that i. my only point, 
that it was a significant difference? 

"A Yes, that Ho. 3 port required more pumpi* y tha 
the other bilges. 

-0 Would that be significant to you as the cap¬ 
tain? 

•A Yes. 

"Q There might be a reason for it? 

"A There might be a reason for it, that is r:.ght. 

"0 Did you do anything to investigate it? 


SOUTHERN DISTRICT COURT REPORTERS 
Unit® Statu court houk 








245 a 

DK * a "Dumble 

“A I went to the chief engineer and I asktnl hin 
that every tine we seen to take fresh watc*r this b:.Ige 
would get more water in it than any other, the port one 
When we discharged a full load of cargo at M .adres ;t sliowo 1 
no evidence of any leakage in that hold at all. 

"The mate and I went down there ell through 

i 

that cargo hold to see if we had any leakage. uien 
wo sailed from Madres and came back in ballast anc got 
back to Portland, Oregon, I told this to cur marine super¬ 
intendent, that this was shoving water in the bilges, tc 
check it out. I wantec to make sure that the plate down 
there wasn't cracked. 

"Q When was that conversation? 

A in Portland, Oregon after return frem Madres. 

"Q Who did you speak to? 

"A Our marine superintendent. I wanted hin to 
check the plate on the port side. i told him that this 
bilge was showing water, and we had oto keep pumping it 

out. It usually showed the most after we took fresh 
water. 

"0 You did make a report to the shipowner through 
Mr. Baumgartner? 

"A Yes• 

"0 Who was the marine superintendent? 
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•A Yes. 

"0 How high was his position in Weyerhaeuser at 
that time? 

•A Marine superiptendent. in charge of repairs. 

*0 In charge of repairs to the vessel? 

•A Yes. 

*0 Did he report to the shipowner, or was it 
his duty to report it? 

"A He is the repairman for TToyerhacusor, he ta<ces 

care of all repairs. 

"0 In your opinion when you report to him you 
are reporting to the shipowner? 

■A Ye*." 

Page 49, line 2: 

•Q I would like to know the dates of the fresh 
water? 

"A We took fresh water on the 11th in Madrr t . 

•Q What month are we talking about? 

"A August 11th. That would be the 12th, 

August 12th. 

"Q August 12th? 

•A Yes, taking fresh water the 12th. 

"0 Where else did you take on fresh water? 

Any more in Madres? 
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•A 

■q 

•A 

"0 


The 12th and 13th. 

The 13th? 

12th and 13th, yes. 

you are there check the cory for v lose 
dates, please, for No. 3 port'bilge, August 12th a-1 
13th; was there any pumping? 

"V/as the cargo all out of the ship? 

"A No, we just got alongside the dock. 

"0 She was rtill loaded? 

"A Yes. 

"Topped off No. 4, pumped out Nr. 3 ->or . cargo 
hold on the 12th. 

0 What was the bilge readings for No. 3? 

"A On the 12th? 

•Q Yes. 

A .14 and three, and seven and six. 

"0 Let us go to the 13th, August i:.th. 

"A August 13th it was 15 and 10 in the A.M, zero 

and two in the P.M. 

"O vrhen was that discharge ended ir riadre:j< 

"A The early part of September. 

"0 It went through August? 

"A Yes, we were there for 30 days.’ re ,> uS i« : 
out to anchor a couple of times. 
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'September 7th we sailed from .'Inures tx 


Singapore, 


"0 And the discharge then must have been CMipletfd 
about the 6th or 7th ol r September? Checf that f<” 
me, please. 

•A Well, it was finished at 4 A.fl., finism* 
cleaning No. 3, all cargo wasout at 10.20 P.M. cn 
September the 6th: 

Page 51, line 3: 

Let us check Singapore? 

"A We arrived September 14th at Singapore. »•" h- 

ing in there for taking water in Singapore. 

"0 Then where did you go? 

"A To Portland, Oregon. 

0 Was there a significant entry of water iito t.ie 
ship on the voyage east across the Pacific? 

"You came east, I assume? 

"A Yes. 





'We had three inches starting September .*3, 

24th. 

"fir. Pishi Three inches you say. Captain? 
"The Witnessi Three inches. 

"A It commenced again on October 1 we had tto 
inches, and the 2nd we had two inches. 
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? 
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r A 

No, it was uoid to hir. v^rbaiiy. 

If b 

<- 

tie go to 

ti.r Chester fhipyard, a;ul we no.,* ' 

I ; J i 

l 

tha at.arbonrc ride No. 3, and this was 1 .■!> • 


it 

• / 

to check 

thsc pert sice because they nt’ » 

. leuuii 


{i.ate. 

r lie to having o new p.lato a to okJ 
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t' tour’ t 

perhaps we night have gotten a era:: 

\ n t.h 


flate. 



?2 

' 0 

*.u s it checked? 



"A 

Tt. vas checked. 



' Q 

>.as there ~ oracl: in it? 


*Jk M 

*'A 

no, it vras even awlio augeti. 
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0 .Till you tell us in your own worn-; uhat you 
said, as best you can remember, to Mr. Dau’gartrie ■ ■> 

" A 1 told hir > that this port bilge was sho vine 
water, you see. i said to him, 'It seems that 5 ,ery 
tijne we take fresh water that bilge fills up, we an 
excessive sounding, I want to know if vto could hav i 
blowback from the manifold into that bilge.’ 

"He said he would check it out. !;o c M»cke i 
it out and he said that there was nothing lu could ind 
that would throw back the fresh water into t.hr.t b:L* re. 

0 He said it didn't happen the way you thought'* 

"A Yee. 

"I wanted him to check the plate. 

"° How about checking the clapper valve, no one 

thought of that? 

a The clapper valve I assumed was checked ly the 
Coast Guard when he checked the sanitary storm vaJ\►„ 

"0 You didn't check it? 

*A Ho. 

■Q Hr. Baumgartner didn't check it? 

A 1 don't know if he checked it or not." 

Pago 54, line 5* 

"Q And you put a full load of lumber? 

"A Yes. 
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"0 ’.vhen did you ! t.art loading the •- .p w: 


lumber and when did you end? 

"A I v/ill have tc check this again. 


rh<i w ci 


be in October some time. It would be the end of; Oc¬ 


tober . 


‘To the 21st we were on the dry -‘ jcJ; in 


Portland, Oregon. Then we went from the' ' 1 to Ln 17 vi 
Washington. 

"0 On October 21? 

"A Yes. Cormenced loading Octob i 22. 

"0 And when did you cease? 

"A At Longview? 

■0 Yea. 

"A 0140 A.M. on October 23. 

"0 Just one day? 

"A One day. 

"Q Do you load lumber pretty fast? 

»A Yes. 

"0 Did you take fresh water on on the Dost Coas 

while you were there, Portland, Longview? 

"A I presume we did. 

"0 When, please? 

"A I have shore water to reefer pl«nt here. 

"Q That is not fresh water that yoi .^re tailing 
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about, is it? 

"A It would be fresh water. 

"Q But it doesn't go into those sane tanks* 

"A It would go into the reefer tank. 

"0 It wouldn't have anything to do with fch ; No. 

3 port bilge? 

"A No. That would be for a saniiary linn 
anyhow. 

"No there is nothing on the 23r<l taking /attr 
in Portland. 

"Q You didn't take any at all on the West :<>ast? 

"A We must have taken some. But there * 
nothing in the log book to show. 

"0 Nothing in the log book to show? 

"A That is correct. 

r 

"Q Now, will you look at November 14th, Cai>:ain? 

"A November 14th? 



"0 Yes. 

"A Yes. 

"0 Where is the ship now? 

"A Prom Wilmington towards the Panama Canal. 

"Q She is at sea? 

"A Yes. 

"0 What is the reading for No. 3 port bill .; ‘ 
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"A 16 on the port side, 20 on the s; arhoc. : J, 
ten on the port in the afternoon and three :> the itar- 
board. 

"0 On November 14th? 

•A On November 14th. 

■Q And the 17th? 

■A The 17th it was zero on the port side, J3 or 

the starboard, zero on the port side, 13 on he stay- 

board. 

■Q On the 18th? 

"A On the 10th it was 14 on the port, 13 cr the 

starboard, 14 on the port in the afternoon arid 13 cr th< 

starboard on the 18th. 

"0 24 puts it over the bilges? 

■A Yes. 

•Q That puts it into the cargo hoJd? 

•A Yes. 

■Q You are at sea now? 

”A with a full load of lumber. 

"Q You would say that had nothing to c'o with 
loading fresh water at that timei is that correct? 

•A No. 

"But on November 13th we had ballasted 3 
double bottems port with salt water. 
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"0 What does that mean? 

"A It is a possibility that it leakad .into *...ier? 

I don't know, f 

"0 Let ua add up the possibilities. You .-’aid 
firBt of all the deck night have leaked. "low you a re s 
ing the ballast tankB night have leaked? 

"A I didn't say that. 

"0 That is front Madres? 

"A I said the cap from tne sounding plug mi 7 it 
not have been put on securely. 

"0 You don't know that? 

"A No, I don't know that. 

*0 And you don't know that this ballast tank 
leaked either? 

"A No, I don't know." 

Page 59, line 8t 

"0 That quarter inch bothers me. I thin]. ;!r. 
Handle said it was a four-inch hole? 

"A This was the reading in ’toji, Japan, 
measured that hole down there. I was surprised tin* si 
of this hole could get so much salt water into that hold 
But when it was leaking from Moji to Mokpu when 1 war do- 
that hold, ard under pressure, it was like someone 
had a fire hcae going through there. 
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The force of the 3ea? 


Yes. 


Line 22t 


"0 Have you heard of other captain:; havin'' Uff 


culties? 


"A I heard on Liberty ships that the/ v -iv >ad 


trouble with than. In fact, I thin); it ves a s i r 


that was lost with a full load of scrap iron 


"0 With clapper pipe trouble? 


•A The sanitary pipe had a hole in it. 


f ti t 


clapper valve is off, as long as that pipe is sol.i. 


there would be no entry of water getting into that . argo 


hold. 


"Q As long as the pipe is solid? 


Yes. 


*Q And wasn't this storm valve found frozen) 


"A It wasn't found — 


*0 By rust in it? 


"A It was found in Iligan City by the Lloyd's 


inspector that it was at an angle. 


'0 Allowing the entry of water in? 


"A That is right. 


"0 So can we say a fact for the Court that y ou 


had a trenendou3 entry of water from the Went Coart to the 
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"5f 

East Coast carrying lumber? 

"A In the bilges in the port, the 2m .inches for 

those three days? 

•0 Yes. 

I would say we had an excessive amount. 

"0 That would be an unusual occurrence? 

"A 24 inches in there for those few days. - 3 . 

"0 You would call that an abnormal voyage? 

"A I wouldn't call it an abnormal vov*ge, Thi 
happened in many .ships when you get in there and y> i he'; 
a great amount of sweat. We had a full 1< d of rgo 
of lumber and that sweats. 

"0 It was unusual but not abnormal? 

"A Yes." 

Line 15* 

"0 hat was the highest that it got during hin 

voyuvo, the No. 3 port bilge? Was 24 the higher, 

"A Yes. 

"0 Were the pumps used pretty regularly o., thi i 
voyage to the East Coast? 

"A From Cristobal to boston we did, we pur,] « d then 


'0 Regularly 7 

'A Ten inches the 19th, and it shows nothii« on 
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3 ti 



io |t 
” 

12 |! 


'.3 

M 


the 20th, and then on the 21st it shows i.2 zr<\ 3 4, md 
on the 22nd it shows 12 and 14. 

"0 llow are the other holds all this fmc, Ccptal-n? 
Did they show 24 inches too? 

"A Ho." 

Line 13: 

"0 Ho. 3 is the only one that went ov.:r the > ~ 

into the cargo department; is that correct? 

"A Yes. 

"0 But you had already told the marine super?ntcd- 
ent anyhow about the ship, is that correct? 

"A Yes. 

"0 Perhaps you didn't feel it necessary to repeal 



it? 


16 

17 II 

i 

18 

t9 i' 


20 


21 ii 

22 * 


23 

24 

25 


"A No." 

Page 63, line 9: 

"0 You figured it was caused by sweatV 

"A I figured a lot of sweat was going on down thui 

Page 69, line 16: 

"0 How, on the 14th you have No. 3 oi the port 
side 12 and zero, 12 and zero. No. 1 you hav? eight »d 
five and six and five. 

"0 This is on the way to Baltimore? 

"A Yes. Ue are arriving at Baltimore nov/, * 
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Page 70, line 3: 

"Nr . Pishs May I suggest v/e l sv » in ; j t iv i 


date at Baltimore. 

"Mr. Maloof; Yes. 

"A tie sailed from Portsmouth on the ?t-h, u 
arrived in Baltimore tlie 11th. 

*0 Ho. 3 port i. ilge shows water trouble? 


Mould you go back to December 8th? 

December 8th nothing in the port bilge. 

You can't tell if there is any pumping, tin 


you? 


"A No, I can't, there is nothing at all. 

"0 Uhen does the log go blank, what day? 

"A It goes from 12/3, 5 and C, 7 and 8, 9 cr.i 

10, and it started again the 11th. 

" n And are you in Baltimore yet on the 11th? 

Yes, we are in Baltimore on the 11th. 

’’hat did the ship do in Baltimore? 

"A We commenced loading for Mew York Navigation 

No. 2 and No. 4 holds. 

"0 And that is the cargo we are talking about here? 

"A Yes." 

Page 72, line 25: 
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"0 Did you have any opinion about bin frm you;- 
experience in irking witi him? 

"A Well, I didn't like Hainan. 

"Q Put that aside, and just pass on his ccwpe- 
tency as a chief engineer. 

■A As far as a chief engineer he war satisfactory. 
He satisfied fir. Baumgartner, and they knew more about the 
engine room than I know. 

"Q It is pari of his function to make out the log 

book? 

•A Yes. 

"Q Did he do it? 

"A Hot for those days. 

"Q Does a competent chief engineer nake it out? 

"A Yes. 

"0 He didn't do it? 

"A He didn't do it. 

"Q To that extent he is incompetent? 

"A To that extent he is incompetent." 

Page 74, line 20x 

"0 Do you recall why he left the snip? 

"A Well, I think he had been gassing up a little 

bit, and he just got disgusted, and he said he quit. 

"0 What do you mean he was gassing up? 

"A Drinking a little bit." 
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Page 75 f line 22: 

3 

"Q 

Did you go into the engine room regularly? 

4 

'A 

When I had my inspections I would go down through 

5 

the engine room." 

6 


Page 76, line 13: 

7 

"Q 

You were responsible for the whole 3 hip? 

8 

"A 

Yes. 

9 



19 

”Q 

You are responsible? 

"A 

Responsible for the whole ship, yes. 

11 


Line 22: 

12 


• 


••Q 

You have the duty to find the cause of wa'er 

13 

entry if 

it is alarming? 

14 

"A 

That is right. 

15- 

’Q 

What is your duty towards cargo? 

16 

"A 

To see that the cargo is loaded properly and in 

17 




satlrfactory safe condition and get it there in a sa;:u 

18 

condition 

e 

19 

"0 

Was that done with Iligan's property? 

20 

» 

Yes, it was. 

"A 

21 

"Q 

It was delivered in a safe condition? 

22 

"A 

NO. 

23 


"Like you are talking about loadino in a jafe 

34 

condition 

# yes. 

25 

*0 

Your duty is to deliver the cargo in the 
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Philippines in a safe condition? 

"A Yes. 

0 That, was not done in this case? 

'A No. 

"Q So to that extent it was an abnormal voyage? 

’A Yes. 

"0 When you damage cargo over two million dollars 
you must assume it was abnormal? 

'A Yes.” 

Page 79, line 5: 

'Q What do you mean 'blew out'? 

"* Pilled every bit of space we possibly could in 
No* 3pin fact we got over. 

"Q Fertilizer? 

"* He got over 2500 ton in No. 3, we got somethinc 
like 3000 in there, and we blew out No. 5, ao we got all 
the cargo aborad the ship." 

Page 80, line 13: 

"0 No, my question to you was when did you firsc 

learn, or come to the conclusion that this was an abnormal 
voyage? 

A You mean for the damage to the cargo? 

' "0 In any way. 

"A when we got to Moji, Japan and I found out that 

I couldn't take the oil that I anticipated on takino. 
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"Q That is the first time you learned that thi 3 
was an abnormal voyage? 

''A That is the first time. 

‘Q On ships of yours is it customary to investigate 
the cargo holds during the voyage? 

"A Yes. You will see in the log book the mate 
did investigate the cargo holds, in fact two days prior 
to getting into Moji he investigated the cargo holds and 
he told me everything was all right.' 

Line 14: 

"Q When the ship arrived in Iligan how high had 
the water come over the cargo? 

"A In No. 2? 

”Q Yes. 

"A I would say approximately 14 feet in No. 2. 

Q The mate didn't see that? 

"A No. . I can give you an opinion why he didn't 

see it. 

"0 I would rather you didn't give opinions. 

He didn't see it? 

"A There was no water in the hcflfl when John in?oected 
the cargo. 

"Q You don't know that for a fact? 

M A That is true, I don't.” 
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Line 23: 

"Q Now, bilge readings were taken in Baltimore 
while the ship was loading Iligan's cargo: is that 
correct? 

H A The 13th there are bilge readings, 14th anc 

15th. 

"Q On the 13th? 

"A Yes. 

''Q What is No. 3 port? 

'A On the 13th on the port is zero. 

"14th on the port is 12, A.M. and P.M. 

"15th is eight and 18. 

"The 16th is 18. 

"Q °n December 16th there is 18 inches of water? 
"A Yes. 

"Q That is rig >t. up to the top of the bilge? 

'A Yes." 

Page 84, line 3: 

"Q That false bulkhead was not watertight? 

"A No. 

"Q And No. 3 port bilge read 18 inches. 

"A 18 inches. 

'Q And when was Iligan's cargo fhished up in 
leading? 
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"A The 16th, December 16th. 

”0 The same day that the No. 3 port — 
“A Had 18 and 18. 

M Q Had 18 inches? 


"A Yes. 

"Q Did you sign the log for that day? 

"A That is right. 

'0 Did you read it before you signed it? 

"A That is right, yes.” 

Page 85, line 11: 

”0 You knew about it? 

"A I knew about it. 

"Q On the day the cargo loading ended you knaw there 
were 18 indies of water? 

•A Yes. 

"Q . The top of the bilge? 

1 A Yes. 

"Q Any more and the cargo gets wet? 

•'A The cargo wouldn't have gotten wet in the after 
end of the No. 3. It is 60 feet, it is a common hold 
because of the bulkhead, the cutout between 2 and 3. There 
is about 60 feet distance. 

"Q To you it is still not an abnormal voyaqe? 

'A Not with that 18 inches. I presumed this is 
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coming from fresh water. 

"Q You presumed? 

"A Like I say, didn't I taste it in Panama? 

"Q Didn't you tell them in Portland that you thought 

it was fresh water and didn't they check it out and tJ*ey 
said no? > 

"A That is.right. 

"Q Didn't you tell them about it again in 
Baltimore? 

"A That is right. 

'Q While you were there? 

"A Yes. 

"MR. PISH: Wait a minute. 

"MR. MALOOF: Just a minute, please. 

"MR. FISH: This is — 

MR. MALOOF: This is cross examination, Mr. Pish. 

"MR. FISH: All right. 

"0 Who did you see in Baltimore? 

"A I stand to be corrected. I don't think I talked 
to anyone in Baltimore. Our conversation in Baltimore with 
my office was crew replacements, and so forth, and the load¬ 
ing of the ship with Mr. Grevers." 

Page 87, line 19: 

"0 Now, will you look at 16th and indicate to ne 
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vhat pumping was done? 

"A No pumping on the port on the 16th. 

"Q la there a chief engineer aboard this ship? 

I 

"A Yes, there was, his name was Peter Kalsidi.i. 


15 

16 

17 

18 
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Page 88, line 12: 

"Q You knew it was 18 inches? 

) "A I knew it was 18 inches from the logbook." 

Line 19: 

"Q Did Mr. Mandle ever discuss this with you? 

"A I don't know if Mr. Mandle and I did. I know wo 

discussed it with Mr. Baumgartner.” 

Page 89, line 7: 

i . * 

*Q You received no word from the company about all 

this? 

"A No reprimand.” 

Page 90, line 10: 

"Q He says reprimanded for not reporting the occur- 
rences on the Weyerhaeuser? 

"A what voyage? 

a Q It appears to be the voyage where the Ilignn 
cargo waa damaged. 

"A That is the only — 

"Q- '■ Because the next question is 'How about tho 

previous voyage?' 

"And the answer is, 'Yes,' saying that you were 
reprimanded for the previous voyage also. 

■A No. » 

”Q Mr. Mandle didn't tell the truth then. 
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"A I never got reprimanded." 

Page 91, line 2: 

"0 Too weren't reprimanded you are saying? 

"A NO." 

Page 92, line 6: 

"Q Did you give the statements of fact in writing? 


The statements in fact were all typed by mn and 


t in. 



Line 19» 

"Mr. Pish: I have in Exhibit 15 of the Mandle 


deposition statement of facts for Dundalk Marine Terminal, 
that is Baltimore, Tampa, Cristobal. I have an original 

* f 

signed by Captain Dunble for Mokpu, Korea. I have several 
I believe, from Moji. I didn't find one in any of the 
records that I reviewed, as I recall, for the call at Iligan 
and I have the statement of fact and redelivery certificate 
for termination of voyage San Francisco, end a summary of 
voyage. That one was signed by the relief captain. Captain 


Rynbergen. 


I will offer these at some time in the trial. 


your Honor, 


of those documents. 


Page 94, line 7 : 

"Q What day did you arrive in Tampa? 
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"Q And for how many days did you load this fertiliz- 

•r? 

"A Sailed the 23rd. 

•Q- One day? 

One day. 

How long did it take to discharge? Is that the 
lium sulphate? 

"A This is the trisodium phosphate. 

"It all depends, when you are loading down In 
Tampa, they had a good belt, it all depends how many belts you 
have to feed the ship when you are loading it there. Then 
we were in Hopewell for the ammoniam phosphate there, we had 
to wait until '-hey manufactured some of it. 


5 J 

"Q 

where? 


(6 :l 

1 

1 

"A 

Hopewall, Virginia. 


17 1 

i ( 

i 

"0 

On that voyage? 


* i 

"A 

i 

Yes. 


19 I 

i 

"Q 

i 

I noticed that it took a month 

to load" 

*i 

I think it should be"unload" — 

- "unload the 

» 

phosphate 

in Madras? 


22 | 

■A 

Yes. 


23 

i "Q 

j 

Why? 


24 

j "a 

Well,first of all, you l.ave to 

understand 

25 j 

Indians -do not want fertilizer due to their- roin - 
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down. 


Lina 24: 


Boreal cargo? 


Yas. 


Wasn't caked, sat? 

La tar on it all got oakad in all hatchaa. 


In Madras? 


Yas. 


Whila you were tiara? 


Yas. 


What causad that? 


Tha cargo laying so long in tha ship and settling 


"Q Settling dowinto tha water? 

"A Thera was no water in Madras, tha holds were 
completely dry. Tha cargo laying there so long it just kept' 

; i 

caking and caking. It has a tendency to cake up." 

I 

Lina 22: 





"Q Now, at Tampa did you taka on bunkers and fresh 


water? 


I don't think wa did. 


I don't think we took 


any bunkers. I think wa finished all our bunkering. 


"Mr. Pish: Those statenents of fact usually 


have bunkering sta 


ta in them. I suggest wa hand 


SOUTHERN DISTRICT OOURT REPORTERS 
United States Court house 

z osjy Square, MY., MY. lpOCP Telephones OOrtlano 7-4S60 

/ 




201 


i 


I 



271 a 


nkp5 "D umb la 

them to the captain to refresh his recollection to save a 


lot of time. 

"Mr. Malooft Would they help you? 
"The Witness: Yes, that is right. 
"A You mean in Tampa? 

"Q Yes. 

"A The 22nd and 23rd? 


<* 

if I! 

1 } 

12 j 
i: 

U‘ 

15 
to 

17 

18 
19 I 


I 


"0 Yes. 

"Mr. Fish: Of December. 

"A The logbook shows no taking of any water on 
in Tampa. 

"Q And you left on the 23rd? 

"A Yes. 

"0- what is the reading for the No. 3 port on 
Doc ember 25? 

"Mr. Fish: What was the date? 

"Mr. Maloof: December 25. 

"A December 25 in Tampa to Cristobal showed 30 


bunkers 


in 


* 1 

1 

• 

the port, 20 in the starboard A.M., P.M. two in the port, 

i 

21 

12 in the starboard. 


22 

"0 Was this fertiliser carried in bulk? 


23 1 

i 

"A Yes. 


"Q And did you sign a log for that day? 



"A I sure did. 
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2 

"Q 

Did you read it? 


3 

"A 

I presjme I did, yes. 


4 

-Q 

You wouldn't sign it without reading it? 


5 

"A 

I don't think I would. 


6 

"Q 

You knew there were 30 inches of water? 


7 

"A 

a 

a 

a 


8 





"Q 

So you know that 12 inches of it ware in the 


9 

cargo? 



10 

"A 

12 inches would be up into the cargo, yes. 


n 

"Q 

In the fertilizer? 


12 

•A 

First of all, these bilges are sealed, too, you 


13 





know, with burlap. Probably no water could hava gotten up 


14 


• 



through 'the burlap. 


IS 

"Q 

The water didn't get into it? 


16 

•A 

I don't know. We covldn't get into No. 3 hatch 


17 

because i 

■re completely blew No. 3 hatch out to get all that 


18 

cargo in 

the ship. The only hatches we could qet into was 


P 19 

2, 4 and 

5. No. 3 was completely blown out. 


20 


"The only way the mate could get into the No. 3 


21 





was to open the escape hatch from the main deck and look down 


22 

into it. 



m 

"Q 

You could get into 2? 


B 

•A 

Yes. 


25 

"Q 

3o what did you do at this time? 
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"A Pumped them out. 

"0 Then what is the reading for December 27th? 

"A 35 and 14, two and 12. 

"Q It came back again in the No. 3 port bilge? 

•A Yai. 

"Q You are taking on fresh water? 

"A No, we are out at sea. 

”0 That is out of the question? 

"A Yes. 

I 

"Q That is not the cause of this entry? 

"A I presume not, no. 

"Q Any sweat problem, it wasn't wet fertilizer? 

i 

"A We wouldn't have any sweat with the fertilizer. 

1 

"Q Now, it went up to 35 inches. Did you invastigat-e 

it? 

"A Like I said, we couldn't get down into the hold. ! 
I was wondering where it was coming from. 

"Q Is this normal? 

"A This wouldn't be normal, this would be an aDnormalj 
reading. , 


"Q 

"A 

"Q 

voyage? 


That is an abnormal voyage? 

Yes. 

) 

You knew on December 25th that it was an abnormal I 

I 

♦ I 
♦ 

i 



•i 
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"Q In San Pranciaoo? 

•A Yea. 

"Q What did you tall him? 

"A we talked mostly about the angina repairs. 

"I can't recall if ha even came up. 

"q You told me vary earlier in this deposition it 
was your duty to advise the owner of abnormal situations, 
and I assume you did that? 

•A Yes. 

•q would you have told Mr. Mandle of this abnormal 
water entry? 

"A I presume I would have, yes. 

I 

"Q On the phone call from Cristobal? 

*A Cristobal to San Pranchisco. 

"Q Do you remember what he said? 

"A To tell you the truth, I can't remember. 

There was about five or six phone calls in there, while the 
time we were in Cristobal. 

"Q Would you have told him how high it was? 

"A I don't know if I told him how high it was, but 
I have an idea I told him that there was water getting in 
that port bilge. 

"Q The same old recurring trouble? 

"A Yes. 
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"Q And on Janaary 7th, to sava a littla tims, I am 
reading from a survey report of your American Institute 
of Marina Underwriters, Hyopsung shipping Corporation, 

• I r 

I assume they are your surveyors? 

"A That would be the ABS man. 

"Q I assume, you oan stop me if I am wrong, he made 

I 

notes from the log. Me will save a little time if I can 
take the bilge readingsout of this. 

"On January 7th while you are still at Cristobal j 

I 

the readings in the No.3 port bilge are 30 inches? 

”A Yes. 

”0 Then you sailed from Cristobal January 14, on 
which day the reading in the No. 3 port bilge is 20 inches, 

i 

still over the bilge? 

i 

"A Yes. 

"Q And presumably into the cargo; is that correct? 

"A Well, we arrived the 29th in Cristobal, and that 

| 

P.N. readint was in the afternoon, and we were alongside 
the dock at 1406. we hooked up with the fresh water, 
and this was the 38, this is the day I am telling you about, 
that the carpenter came up and reported to me, and then 
I told him totake another sounding. 

*About 10 P.M. that night I went down and tasted 
that water, the 29th at Cristobal. That is the day we 

arrived there, and that la the day we started to take 
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fresh water and biinkers. 

*0 But there is 35 inches December 27th? 

"A December 27th. But it still came up that night. 

i 

Zt got aa high as six feet into that bilge sounding. 

”Q Six feet? 

i 

"A Yes. 

| 

”0 In lristaobal? 

I 

■ 

"A While taking fresh water. It got as high as 
six feet. 

I 

"Q Now, you knew you had a cargo of fertilizer 
aboard? 

I 

"A That is right. 

"Q And you knew that this bulkhead put in by your 

employer between 2 and 3 — 

"A It was not put in by my employer, it was put in 
by the charterer. New York Navigation. 

"Q You knew it wasn 1 t watertight? 

■A Yes. 

"Q I presume you knew if it got wet the fertilizer 

would go into tie old No. 2? 

4 i 

"A Would I? I didn't know whether it would go in 

there or not. 

j 

*0 Then you didn't know the nature of the fertiliz- 

i 

er? 
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"A I knew the nature of it, it is a round small 
pellet form. 

"Q It gets soaked with water — 

"A How much can it absorb, I don't know. 

"Q Is it possible to move? 

"A i I presume it moved because it did move. 



"Q You carried other fertilizers, sir, there couldn* 
be too much difference bet w een fertilisers as far as water 


"A I am not a fertilizer expert. 

"Q It didn't occur to you that the Iligan cargo 
night be in some danger? 

“A no, it didn't.* 

Line 20i 

' Tampa is a dry sodium phosphate? 

"A Yes. If you take it all out of Florida you are 

' 

sot going to have any left. Salt water doesn't hurt the 
fertilizer. 

*Q Does it hurt machinery? 

"A Sure, it will hurt machinery. 

• • 

*0 2 and 3 were common holds? 

"A Yes. 

*Q Now, when I msetloned 18 inches to you before, 
you laughed? 
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That la right. 


Remember that? 


Yea. 


"Q Were you atill laughing at 38 inches? 

"A No. That ia when the carpenter reported to me, 
that we had it up there. 

•Q In other worda, you were concerned? 

"A Very much concerned. 

I 

"Q What did you do about it? 

i 

"A I went down and talked to the chief engineer. 

I 

I 

I aaked him where could this water poaaibly be coming from. 

« 

Everytlme we take freah water that p^rt bilge filla up. He 
kept telling me he couldn't figure jut where, tnore waa no 
reassn ror it, but it was freah water. 

j 

"When I tasted that water if chat water had been 

I 

salt water I would have had a great cause for alarm, but it 
waa freah water. 

"Q What waa it when it arrived in Iligan City, fresh 
or salt? 

t 

"A Salt water, I presume. It bed to be salt water. 

. . * 

"Q So your testimony is that it changed from freah 

to salt water during the voyage? 

j 

"A My testimony isn't that. You are getting two things 
confused. 
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"Q Straighten me out. 


210 


| 


"A Thm mson that salt watar ia la tha hold it 

that you had a leak in the sanitary srom valve, the 
valve itself. it is in the port and of No. 3 hatch, after 
cnrner 18 feet above the deck. This la the sole reason 
ehy that salt eater got in No. 3 cargo hold, the leak in 
that pipe. It didn't cams from the bilge, it cams from 
that pipe. 

"Q Did you se4*Hiat clapper valve when it was 
taken out of the ship? 

"A I looked at tha clapper valve in Illgan City, 

but I didn't look at the clapper valve in Alameda. 

"Q What did it look like to you? 

■A When i looked at it in Iligan City? 

"Q Yes. 

"A The clapper valve was turned at an angle in a 
horizontal fashion, it didn't close properly. j 

"Q what about the pipe? 

I 

"A In Iligan City? 

"Q < Whenever you saw it. 

*' , I 

’A I saw it in Moji because it we.s all reman ted over. 1 
When i looked at it in Moji, we crawled over there, the ABS in¬ 
spector and I, we found this hole in it, it was an inch and 

j 

a quarter long by a quarter inch. 
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"0 An inch and a quarter by a quarter inch in 

Moji? 

■A Yea." 

Line 20: 

I 

*Q Now, when you saw it you say it was one and a 
quarter by one-quarter? 

"A Yes. 

"Q Did you Measure it? 

"A The ABS man and I did measure it. 

"Q The ABS man? j 

! 

"A Yes." 

Line 13: 

"Q I see an ABS survey from Mokpu, where the ABS 

/ 

says that the bottom of the valvW had a hole two inches long.! 
"A Like I say when I was clown there with the ABS 

' j 

man in Moji, Japan, that was the tiize of the hole, an inch 
and a quarter by a quarter inch. 

I 

"Q When you arrived at Moji did you make a master's 

' 

protest? 

j 

"A I did. 

t 

"Mr. Fish: That is aluo in Exhibit 17, it is 
annexed to one of the reports. 

"Q What did you say the cause of the damage was in 
your master'r protest? 
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"Q You signed this paper, didn*t you? 

"A Yes. I could have extended it too. 

"Q You said boisterous weather? 

"A Yes." 

Page 112, line 21: 

"Q Now, Captain, according to this document we 
have agreed it is probably accurate on the bilge readings, 
on January 20thvhila you are at sea on the way to Moji, No. 3 
port bilge is 38 inches, which you knew because you signed 
the logbook? 

"A Yes. 


"what day was that? 

"Q January 20th. 

| 

"A January 20th, yes. 

"Q January 24th it is 30 inches? 

"A“ - ves. 

i 

"Q February 4th it is 40 inches? 

"A Yes. 

■Q Now, at that state did you have any second thought^ 
about your theory of the fresh water entry front-taking fresh ; 
water aboard? 

• f 

"A No, because probably that sanitary storm valve 

-a 

opened up again and started to run down into the bilge, 
started working through the cargo. 
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"Q Captain, would you say that a ship with watar 
in tha cargo compartments, in tha cargo holds. Is a 
saaworthy vassal? 

"A whan you ara at saa, and tha ship is still 
floating, and you can't gat into that cargo hold and 

tha aata was down in No. 2 whan thasa 
bilga raadings oaaa and ha told me, you will saa in bars 
whara John has nada his antrias in tha logbook, inspactad 

I 

tha hold and found sans cl nr 

•Q I askad you a siapla quastion. 

I 

"A Whan I am out at sea — 

"0 I didn't say at saa. 

I 

"A You ara referring to Ilia 38 inches? 

> 

"0 No, I wasn't saying that. 

"A Yea. 


214 

i 


Q With water in tha cargo hold whan you sail? 

I 

"A • Tan inches in your bilges. 

"Q Let us go back to tha bible hare. 

i 

"I am not talking about sweat, but free watar that 
you could bv im in. 

j 

"A Yas. 

Q bot us say 30 inchas, 12 inchas ovar tha bilges, j 
is that a seaworthy vassal? 

A oil, it all depends where tha watar is coming 


SOUTHERN DISTRICT 00UR f REPORTERS 
united States Cow House 

roLtY Square, N.Y., my. W007 Tele phone: OOrtlano 7-4*0 



mkpl9 


285 a 

"Durable 


from. Like I an telling you it is always hearsay with 
you. I don't know what is going on. I went to the 
engineer and asked where this water would be getting in 
there. It might have been a manifold backing up or some¬ 
thing, I don't know. 


"Q Suppose you don't know where it is coating from, 
is the ship a seaworthy vessel? 

"A Suppose I don't know where it is coning from? 

"Q Yes. 


"A I would say, in your interpretation of sea¬ 
worthiness, the vessel would be unseaworthy. 


fron? 


And you didn't know where the water was coning 


"A I didn't know. 


"Q And then you left Cristobal for Japan? 


"A Yes, for Japan. 


did he? 


And Mr. Mandle didn't give you any instructions. 


"A No instructions at all. 


On the telephone calls? 


"A On the telephone calls that I remember. 

"Q Were you in communication with the charterer 
or his representatives while you were in Cristobal? 

"A was it Best & Company? 
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'Yes, they had thair representative down there 


in Cristobal. 

"Q Was ha thara already, or did he cone down whan 
the ship came? 

"A I think ha was aboard once at Cristobal, and 
I talked to him a couple of tines uptown. Be knocked us 
off hire free the charter party.” 

Page 116* line 13: 

"Q Did you ever give the opinion that the source 
of the water was a back-up in the bilge system? 

"A Did I aver give that opinion? 

”Q Yes. 

"A Not that I can recall. 


"Q I think Mr. Mandle testified that you did. 

i 

i 

"A I don't know what Mr. Mandle testified to. 

"Q Would the operations manager be in the nature of 1 

~ n 

a superior of yours in the company? 

i 

"A Yes. 


"Mr. Maioof: Mr. Pish, I think on a previous 
deposition, the deposition of Mr. Mandle, you agre e d to 
furnish a logbook for voyage No. 23. what is that 
about, do you recall, what voyage would that be? 

"Mr. Pish: These, I think, were voyages 22 

and 23. 
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"Mr. Malccft We are covering it, and we have 
the logbook now? 

"Mr. Fish: Originally had asked for the 
logbooks for the two previous voyages, and I don't have 
the logbooks beyond these three voyages. The two foreign 
and one intercoastal is all I have. 

"Mr. Maloof: One of these is voyage 23? 

"Mr. Fish: I think so." 

Page 118, line 5* 

"Q Were there any pumping problems in India? 

"A Pumping problems? 


"Q 

"A 

"Q 

"A 


Yes. 

Not that I can recall. 

No trouble with the pumps? 

The only thing we had in India was a little 


generator tremble. 

I 

"Q Captain, I think you were ordered in writing not 
to have made any foreign repairs? 

"A That is right. 

I 

' 

"Q Unless it was absolutely necessary for the safety 

I 

of the vessel? 

t 

"A Yes. j 

"Q How did you interpret those instructions? 

"A The reason we don't ha/e these foreign, repairs 
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of the Customs duty and so forth. Weyerhaeuser ju!st 
doesn't do things like that, unlsss it Is absolutely necea- j 
sary for tha safety of the ship. 

•Q So that you wouldn't have had any foreign repairs 
as long as the ship is navigating? 

"A No.* 

Line 12 * 

"Q Page 41, 42 and 43 of Mr. Mandle's deposition he 
says that if the captain, meaning you, had knowledge of the 
high bilge readings he says he would have investigated, mean¬ 


ing you. 


"Do you agree with that? 


"A That I would have investigated the high bilge 


readings? Yes. 


"Q On page 43 Mr. Mandle said, speaking about the 
■**t*f» 'He should consider that ha has a considerable 
entry.' 

"A Yea. 

"Q Do you agree with that? 

"A . Yes. 

“Q On page 44 Mr. Mandle was asked this question, 

j 

and he gave this answer: ' 

I 

"’Q Certainly you would agree on that leg of the 

j 

voy*qm —' i am not sure what voyage he is referring to — 
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"Mr. Pisht Tampa to Cristobal, because it says 
at the top of page 44, ‘After leaving Tampa.' 

"Q (Continuing) '— that on that leg of the voyage 
the master, if he was paying any attention at all to the 
logbook, would realise that he has a problem in No. 3.' 

"The answer was, 'Yes.' 


"A Eight. 

"0 You have no quarrel with that Opinion of Mr. 

Mandle's? 

I 

"A NO. 

*Q So did you realize tha*: you had a problem in No. ■ 


"A Yes. I knew we had a problem. But like I say 
everytime before we took this fresh water this bilge would 
fill up. That is where I figured it was coming from all th«i 

i 

t 

time. When we got down to Cristobal I made it a point to j 
test it and it was fresh water. That was all I was interested 
in, when I found it was fresh water then I knew it was coming 
from the engine room. Every time I went to the engineer and 
asked wbat in wrong he said that nothing was wrong. 

| 

"Q • On page 47 Mr. Mandle said, speaking about the 

.. 

i 

ship, they felt it was leaking back through the bilge 
system? 

"A Maybe he discussed it with the chief engineer. 
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"Q The previous answer is apparently in the opinion 
of the master they had found the source and did not consider 
it to be a serious problem. 

I 

"What was the source? They Alt it was leaking 
back to the bilge system? 

"A i can't remember having any discussion with Mr. 

I 

Mendle about leaking back through the bilge system. 

i 

"Q That doesn't accord with anything that you have 
said here today. 

"A No. 

"Q On page 47 the question was: 

Should the entry of water on the voyage 

I 

from Tampa to Cristobal be reported to the operations 

j 

department?' 

"The answer was, 'At this stage it ia obvious. 

"So that explains your phone call to San 

i 

Francisco, right? 

*» <• 

" A _ Li)c * I » a Y there were no many phone calls to / 

— 

there, from Cristobal to San Francisco, I can't recall every¬ 
th 1rq that was said on those phone calls. It was at least 
a good eight that we had, long distance calls? 

i 

Line 17: 

** . t 

• • tea 

"Q f This clapper valve. Captain, when the ship is in 1 
ballast, unloaded, it is above water? 
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feet. 


It is quits away abovs watsr. A good 15 fast, 20 


And whan the ship is loaded it is underwater? 


"A At summer narks it would be about two feet 


underwater. 


"Q What are summer marks? 

"A It would be 27 feet 8-3/4 inches, and the light 
load line would be 12-10, I think it was. 

"Q I don't know if you have done it, but in studying 
the history of the entry of water into No. 3 port bilge had 
you noticed a relationship between the times when the ship 
is loaded and the times the ship is empty? 

"A 1 noticed that. 

"Q The water was entering when the ship was loaded? 

"A YCS." 

Page 124, line 5: 

"Q Are there any entries in the logbook. Captain, 
at Cristobal, concerning the entry of water? 

"A I think it is at 38 inches there. 

"Q Aside from the bilge roadings? 

"A No, there is no entry. 


No comment? 


"A No comment. 

"I have to read the whole logbook here. 

"0 Just while you were at Cristobal. 
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I 

! 

i 


"Mr. Fish: I found no such entries. 

"A No such entries while we were at Cristobal. 

"Q Shouldn't there be an entry of unusual situations 
in the logbook? 

"A if there wee an inusual situation, but like I 
say the fact that I conceded it fresh water, and that was 
the reason it didn't bother ee such, because after I tested 
it and it was fresh water I presumed it was coming from 
some place in the engine room. 

•If I hadn't tested this water, I would say I 
would. I made a special point to go down and taste this 
''•ter• I told the engineer to check it, he came up and 


reported to me in ay room that there was something wrong, 

I 

bilge was filling up. When I went down there to 

| 

test it with him, found it was fresh water, then I knew it 
wasn't salt water,it didn't come from the sea. 

| 

"I said to the chief, 'Bow cone everytime we 
take fresh water this port bilge fills up like this, fills 
right up?' 

• • 

*0 What did he say? 

•A He didn't know where it was coming from, what 


caused it. 

"Lika you say, we just went through the survey 
in Portland, Dragon, that was looked at by the Coast 


I 


I 


i 

i 
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1 

I 

Guard, and they certified it was seaworthy, no leaks in 
it or anything lik<s that. I heard Commander Rynbergen state 

i 

this in front of Mr. Rohnberg, our marine superintendent, 

( 

it gave me no cause to worry about that storm valve. 

j 

"what they usually do is they have a carbon- 

tip hammer, and they go down and pound all of this. 

/ 

"0 This is what is usually done, you don't know 

* . 

if it was done? 

"A Be carried it in his pocket. 

i 

"0 You don't know if it was done? 

"A I don't know if it was done because I was not 
in the cargo hold with him. 

i 

i 

"0 Because as it turns out it was wasted away, 

. 

Captain? 

. 

"A Was it wnsted away? 

j 

"Q You saw it? 

"A That is right, I did see it,but I don't know 
actually what caused that. 

"Q You disagree with Mr. Mandle again, he said it 
was wasted away? 

"A He inspected it when it was taken out and put on 
the deck in A3.ameda. 

"Q That makes a difference? • • • • 

"A It makes a difference. The only time I Inspected 
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it was at Mojl. To raa it lookad lika a piaca had cone right 


3 

out. 

| 


4 

1 

"Q Nr. Manilla's opinion was that it took a long time 


5 

to arrive at this condition? 


6 

"A It did? 


7 

"Q Do you agraa or disagree with that? 


8 

"A Took a long time to arrive at this condition? 


9 

"Q The rusty wasted condition, it ended up with a four 

- 

10 

! 

inch hole in it from rust? 


n 

"A It didn't have a four-inch hole when I lp6ked at 


12 

it in Moji. It did not have a four-inch hole. It was an 


13 

inch and a quarter by one-quarter inch when I looked at it. 


M 

"Q Mr. Mandle, I take it, is a reliable man? 


15 

"A I know Steve very well. 


16 



- 

"Q Page 78 he says: 



"'I would say approximately a half inch by four 


18 

inches.' 


19 

"A This is a couple of months later.” 

, 


20 

Line 22: 

; " 


21 

J 

”Q , On page 78 Mr. Mandle cays: 


22 

"'The consensus of opinion was it was wasted.' 


23 

"Apparently he wasn't alone, it was the consensus 


at 

of opinion. 


25 

"A If they said it wasted away, it wasted away. 

1 
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"Q What is your opinion, you disagree? 

"A I can’t toll because i didn’t get up there and 
chip it. When I went down and 1 looked at it at Moji it 
didn't appear to be wasted to me. 

"Q You disagree with the consensus of opinion? 

They had it out on deck. 


"A 

•Q 


Did they have a better opportunity thjtn you? 
”A Yes, tney had it all apart and on deck. 

"Q On page 82 Mr. Mandle, your operating manager, 
asked this question, and he gave this answer: 

"'Are you aware of any other Liberty ships 
operated by Weyerhaeuser where clapper valves were 
found ir similar condition as on the John Weyer¬ 
haeuser? ' 

"Lis answer was: 

We have had clapper valves deteriorate.' 


/ 


■A 

"0 


He probably did have them deteriorate, 
said v 


You said you never had it happen to you before? 

"A That is right. 

"Don't forget there were six ships. They went 

through all those ships when they went on drydock where I 
didn't." 


■0 


Line 13: *■' 

Are clapper valves checked during the drydo dcing 
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period? 


Usually clapper valves are checked, the whole 


bottom is looked at. 


'Q Mr. Mandle says, 'Not normally, no.' 


"A Mr. Mandle says it, Baumgartner wrote the checks.i 

I 

"Q Who knowc: better, you or Mr. Mandle? 

"A Mr. Mandle, he is in. charge of repairs, he 


should know more than I do. 

"Q He says they are not normally checked during the 
drydockicg period. 


"A Take Mr. Mandle's opinion then. 

"Q On page M Mr, Mandle was asked this question end; 

I 

he gave this answer: 

"Mr. Mancie, the westing of the clapper valve 

I 

that you noticed, did that occur on the voyage from Tampa 

I 

to Miji, Japan, or had it accumulated much earlier than 


that 


His answ«ir was: 


I woulc say it occurred over a*'longer period 


than the.t tiio. span, yen.’ 


"A Mr. ManclJe said that? 


*0 Yes. 


*A He is a metallurgist, he can say how long it 


take:. Since he said it, let it stand at that? 
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Page 133, line 7: 


3 


‘■Q 

I think you testified earlier that Moji was the 


4 

first 

l 

indication of the real entry of water? 

4 


5 


"A 

Yes. 

< 


6 


"Q 

That can't be right. 


7 


"A 

Like I say, the mate was in the cargo hold. 1 


3 


"Q 

I am talking about the 40 inches in the log- 


9 

book. 

| 


i 

1 

10 

1 

"A 

i 

He couldn't get into No. 3. 

11 

I 

1 

"Q 

Doesn't it indicate a real entry of water into 


a: 

1 I 

the cargo holds if it is 40 inches high? 


13 

j 

"A 

i 

Yes. 


14 

1 

i 

"Q 

Moji isn't the first indication then, is itl 


15 

1 

"A 

As far as the bilges are concerned MOJI wouldn't 


16 

i , 

be. 




!7 

1 

I 

1 

'Q 

How else would you know? 


18 


"A 

1 

We saw no water in No. 2, No. 2 was completely 1 

. 19 

dry. 

• 



20 

h 

"Q 

You didn't see it? 


21 

ji 

I 

"A 

No, that is right, I had taken the mate's word. 

1 

| 

22 

j 

The mate 

checked the holds, told me, 'No. 2 is completely 


25 

n 

dry. 

I can't get into No. 3.,' that is it. 


a< 

II 

i 

"Q 

You remember those exact words? 


25 

1 

"A 

Let us take a look and see what he makes the 

{ 


I 

i 1 
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I 

I 


Q Co ahead. 

I 

"A 'One P.M. checked cargo holds, all In good 

I 

condition, J.T.' ' 

| 

"That was the 20th of January. 

*Q Walt a minute now. The 20th of January? 

•A Yes. 

"Q That includes the time that the fertilizer was 

| 

floating in water? 

"A It has 38 inches right here, that is right. 

"Q And the fertilizer is soaking wet? 

"A We can't get into No. 3. j 

"Q Why did he say good condition? 

*A He couldn't get in. He went back to the after 

end of the No. 2 hatch and inspected the bulkhead and it 
shoved no evidence of water getting in? 

Mr. Maioof raised an objection as to what the 

I 

first mate did at that time. 

Now on page 135, line 8: 

"Q Captain, this clapper valve and the pipe inside 
of the cargo space in No. 3 hold on the port side i6 18 feet | 
above the deck? 

"A Approximately 18 feet, yes. 

"Q Have you yourself gone up to check that valve? 
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"A No. 

"Q So any Inspection you made on that pipe was from 
the deck of the hold, 18 feet below, or 22 feet below? 

"A Yes. 

"Q Have you seen anyone while you were master before 

this occurred, this voyage, where you had 13 feet of water 
in the hatch, have you seen anyone up at that valve? 

"A No, I have not. 

"Q Up at that pipe? 

"A No. 

"Q On the other side of the ship, that is the out¬ 
side portion of the ship, is the clapper valve accessible? 

"A Yes. 

"Q Have you yourself ever examined that clapper 

valve? 

"A No. 

"Q Have you seen anyone at any time prior to this 
entry of 13 feet of water into the hatch at Moji, Japan, 
seen anyone? 

"A No. 

"0 Have you ordered anyone to check that clapper 

valve? 

"A No, I have not. 

"Q Prior to this occurrence? 
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"A No, I have not. 

"Q When the Coast Guard rain was in the hatch, I 
assume you were not with him? 

"A I was not. with him, no. 

j 

"Q And who accompanied the Coast Guard man on his 
inspections? 

"A Usually the chief mate does. whether John 

had been with him at that time I couldn't tell you. I didn'h 

! 

see John. 

"Q How would someone who was going to check that 
pipe get to it? 

i 

"A We would have to put a ladder down. 

"Q You would have to specifically send a ladder down 
to the lower hold? 

j 

"A Yes. 

"Q At least an 18-foot ladder? 

I 

"A Yes. 

I 

"Q On which you would go up and inspect it? 

•A Yes. 

I 

"Q On the outside of the vessel, depending on the 
deck, the tide, the state of tide, the clapper valve is 

readily accessible or not readily accessible; is that a 
fact? 

t 

"A Depending on what your draft is. If she is 


SOUTHERN DISTRICT OOURT REPORTERS 
United States Court House 

rOLEY 3 QUARE N.Y., N Y. W0U7 TELEPHONE: OORTLAMC 7-4SB0 


I 

















1 


mkp35 


231 




! 


301 a 

"Durable 


3 

4 

5 

6 II 

7 


» ! 

9 I 

«n i 
(0 ) 

n j 

li 

12 || 

13 

14 

15 

| 

16 j) 

l 


17 

18 

19 

20 
21 
22 

23 

24 

25 


lighter than 25 feet you could probably see her. Getting 
down and looking in. She is recessed in about six inches. 

"Q Who on the vessel would have the responsibility 
for checking that clapper valve, if anyone? 

"A If anyone to check the clapper valve? 

"0 Yes. 

"A The chief engineer, since he is in charge of 
repairs. 

"Q It would be his duty to check that? 

"A Like you say it would be mine, too. 

Q with regard to the notation that you found 13 feet 
of water in the hatch at Moji, can you explain why if this 
hole through which the water entered is an inch and a quarter 
long and a quarter-inch wide, how this 13 feet of water could 
have entered into the hold in the two-day period when you 
say that the state and the soundings all indicated no water 
in the hold? 

"A The soundings indicated water like in No. 3. 

But when we loaded — 

"Q When you say the soundings indicated water in No. 

3, how much water? 

"A 38 inches. 

Q Now, that is a big difference between that and 

13 feet? 
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"A 12 or 1300 ton. 

"Q You say eventually you had arrived at 13 feet 
of water then? 

"A What I was referring to was I expected the load 
of approximately 1200 ton of bunkers at Moji to carry me 
through. That would put me down to my summer marks again. 
When I got there I was already on my summer marks. I pre¬ 
sumed it was approximately 1200 ton of water in that hold. 

"Q But my question, perhaps you misunderstood it, 
or perhaps I didn't state it correctly, is do you know 
how nuch water was in the No. 3 hold when your chief 


officer made his inspection two days before arrival at 

! 

Japan? 

"A I don't know how much water was In No. 3 hold. 


"You mean as far as by him is concerned? 

"Q Or by way of bilge soundings? 

"A All I could tell was that there was 38 inches 
in the bilge. 

"Q You are not saying, are you, that that is all 
the water that was in the hatch at that point? 

"A I am not saying that that is all the water that 
was in there. 

"Q Could you tell us why 13 feet, or something less 
than 13 feet, 10 feet? 
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"A Can I go back to Tampa, to say how tha cargo 
loaded? 

"Q You can explain it. 

"A Whan wa ware back at Tampa, in order to gat 
cargo into No. 3 hatch, wa didn't put tha pontoons 
on the tween deck. They are not a structural safety 
factor on the ship. Wa put them aside, wa completely 
loadod that No. 3 lower hold out. We had a bulldozer 
down there shoving it to tha sides to bring it all tha way 
up to tha wings. Over in tha wings wa had six inches that 
the bulldozer couldn't get it up to. 

"Then we completely blew tha tween deck there, 
pulled it right into the lower hold, completely lowered 
it on the tween deck and blew that tween deck out as far 
as wo could, it was even up to the escape hatch. That is 
how we had this fertilizer. 

"Now, with the sanitary storm valve leadking in 
there, and this fertilizer absorbing this water down there, 
which it did, because when we went down there we found 
pockets of water through the fertilizer, all I can say is 
that this fertilizer began absorbing so much water and it 
tbecame like muck. All this weight came down and just drove 
it right through this false bulkhead right up into all that 
cargo and it just flooded the hold. 


■| 
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"The cargo In No. 3 had Battled, I would Bay, a 
good six feet. 

"Q So then what you are trying to explain is why 
you didn't know that there was 13 feet of water in the 
hold prior to arrival at Moji? 

"A Yes. 

"hifc* I say, when John was down there, and like yoij 

1 

aay hearsay, he reported to me that the holds were dry, 
he impacts the bulkhead and everything and there is nothing 

; 

coining through, it is nice and dry down there. She must have] 

| 

come through with such a force, because after looking at all 1 
those turbines and so forth, that stuff was plowed right 
in there, and I mean deep. 

"Q Coming through an inch and a quarter; as you put 
it, and a quarter inch, with the amount of water you 

I 

noticed in the hold, how long a period of time would this 
have taken? 

”A When it was leaking after we put the cement on, 
the cement patch on, or the cement block on in Moji and 
proceeded to Mokpu and it was still leaking, and 1 went down i 

j 

there and inspected it, it was a good heavy stream coming in 

| 

there. How long it took to get in there I oouldn't tell 

I 

you. I couldn't tell you what the rate of flow was. But it 

I 

was a good heavy stream coming in there. 
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0 We agree that it is probably more than one day 


leakaga to gat 13 faat of watar. 

"A it could have bean more than one day. Don't 
forget that is 24 hours. 

"Q Did yon compute the tonnage of the ester that 
entered that hatch? 

"A no. The only thing I went by was the draft. 

Q That is what I meah, by way of the draft. 

"A That it was approximately 1200 tons of water. 

"Q Coining through this inch and a quarter by a-quart! 

inch hole? 

( 

"A Yes." 

i 

Page 144, line 14: 

"0 Now, at Baltimore this vessel went on charter to 
New York Navigation? 

"A Yes. 

"Q Did they have someone who looked over the vessel? 

"A Yes. 

Q Did you talk to that man who looked over the 


vessel? 


Yes." 


Paqs 147, line 10: 


"Q I am talking about you as a master of a vessel, 
would you want your clapper valves checked? 

"A Yes, I would want the clapper valves checked, 
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"Q And you would want that pipa chocked also, wouldnj 

* f 

you, on an annual drydocking? 

[ 

"A Cn Liberty ships the sanitary storm valve goes 
through No. 3, on other ships it doesn't, it goes through 
all the engine rooms. This is the first time I have 
ever had a sanitary storm valve leak on me. But I have 
been told that they have been a constant trouble on 
Liberty ships, the sanitary storm valves leaking. 

"Q As captain of the vessel you would expect that 
in the annual drydocking that that pipe, that clapper valve 
would be checked? 

"A That is right." 
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"Q What, if any means were made while you were 
in Korea to have the cargo in No. 4 or No. 2 protected with 
regard to the stevedores which boarded the vessel? 

"A In No. 2 we had watchmen aboard the ship, 
and I know they got in No. 2 hatch, I know the Longshoremen 
got in No. 2 hatch from that false bulkhead, because they 
defecated all over the hatch. I knew they were in there. 

We lad watchmen all over the ship, we had employed watchmen. 
We had them down in No. 3. I don't think John pit anyone 
in No. 2. They had the escape doors locked. They could get 
into No. 3 lower held through that falsa bulkhead." 

Line 22 

"<) Wus any of the mates checking any of tnat? 

"A They were around the deck. How many times 

they were i l the ccirgo holds, this I couldn't tell /ou." 

P lge 150, line 11. 

“Q Hast it ever been mentioned to you that 
there was aiy pilferage? 

"A W-a had some trucks in No. 4, and I think 
there was a spotlight taken off one, and chere were some 
tools taken out of these trucks, if I can remember correctly 
I think that was about it. Other than that, I can't 
remember of anything being taken. 


I 
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"Q Would it be the mate's job to check to see 
that the stevedores were not in No. 4 hatch when they were 
supposed to be discharging the cargo in Mo. 5? 


"A He is supposed to be down there and take a 

look. They usually know where the mate is, if they are goincn 


to doaiything. You walk down the hatch they are all good boyjs, 
as soon as you leave someone tells them you are not around 
and they go piling into what they want, especially if they 
can get into it." 


Line 12: 


”0 Could you also have called out additional 
men in order to make sure that the watchmen were not in 
cahoots with the stevedores? 


'A I could have turned sailure to do this." 
Page 152, line 11: 

"Q Do you know how the bilges, the bilge wells 


were prepared before the loading of the fertiliser? 

"A Burlaps, and I think we used on the outside 
cement on the outside of them. Burlapped the top of it and 
cemented the sides. 

"Q Cemented the burlap down? 

"A Yes. 

"Q When you examined the pipe at Moji I assume 
you were standing on top of the fertiliser? 
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Right on top of it, yes. 

And did you use any tools in which to inspect 


A No, we had a flashlight down there, the ABS 
man he had a tool. He was the one who measured it, and he 
called off the measurements to me and that is how I know 
an inch and a quarter by a quarter-inch. I can still 


remember.' 


Pago 161, line 11: 


"Captain, at Baltimore prior to leaving on this 

j 

disastrous voyage did anyone from New York Navigation inspect 


the ship? 

"A Yes, they did. 

"0 Who was it? Who did it, do you know? 

"A I think Augie Grivers inspected it, and I 

think they had their surveyor, too. 

"0 Did they go down into the holds? 

"A Yes. 

"Q Did they ask you for a ladder? 

"A Not that I recall. They wouldn't come to 

me for it anyhow, they would go to the mate. 

"0 Who was with Mr. Grivars? 

"A I imagine the chief mate. That is his job." 
Pago 163, line 11: 
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"Q Captain, Mr. Fiah showed you a load line 
inspection report dated October 15, 1965, and asked you for 
your interpretation of it. 

"You weren't on the Weyerhaeuser at that time? 

"A The John Weyerhaeuser, no; I was not on 
that vessel at that time. 

"Q You dorft know who made that inspection? 

"A No, I don't. I could tell you the survey¬ 
ing party was American Bureau of Shipping. The individual 
who made the survey I don't know. 

*0 You don't know what kind of inspection he made? 

"A That is true. 

•Q When you see the word 'satisfactory' here 
next to the scupper and sanitary discharge, what did you 
testify that meant to you? 

"A That everything was in good order. 

■Q That it had been inspected? 

"A And in satisfactory condition. 

* 

' 

"Q And if satisfactory were not there, if it 
were blank, what wovld that mean to you? 

"A That, they haven't inspected them. 


Or possibly that it wasn't in good condition,' 


perhaps? 


"A If it wasn't in good condition he would have 

I 
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put a recommendation over in the last column there what 
to be done. 

"0 That would be the ideal? 

"A Yes. 

"Q Perhaps possibly he could just leave it 

blank? 

"A It could be. 

•Q I show you a report of annual load line 
inspection of the American Bureau of Shipping of October 21, 
1966. Is there any reference in No. 8 next to scuppers and 
sanitary discharge there? 

"A No. 

■Q Next to the annual load line inspection 
certificate cf October 21, 1966, is a report which apparently 
is a report cf the annual survey made in Portland, Oregon 
dated October 21, 1966. Would you look at that and let 
us know whether there is any indication that the November 
3 port bilge clapper valve was inspected, or the storm valve 

"A No, there is none for the hull. 

•Q So can we conclude then that the clapper 

valve was not inspected at this annual inspection by the 
American Buraau of Shipping? 

*A Yes. 

■Q Of course we have no other report of any 



kind? 
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"A That is right. 

"Q Captain, you receive copies" — I 

withdraw that. 

Page 167, line 7: 

"Q Would it be fair to say that the chief 
engineer, Mr. Hainan, who was previously familiar with the 
problem of water in No. 3, had not told the new chief 
engineer of the problems with regard to the water problem 
of No. 3 hold? 

"A No, ho never told him." 

Line 15. 

■Neither did you. Captain? 

"A With Pete? 

"Q You didn’t tell the chief engineer? 

"A I told Pete when we took fresh water that 
No. 3 bilge did fill up. I told Pete about this. I told 
him we have a lot of trouble. I knew Pete before because 
he sailed with me." 

I have no further readings from Captain Durable' s 
deposition. 

. 

TH!J COURT: Do the defendants want to read ary 
part of this"* 

f 

MR. WARNER: I would like to offer the remainder 
of tl.e deposition. There are just a couple of paper clips —' 
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it won't take very long in the morning to read it. 

THE COORT: Are you offering the entire balance 
of the deposition? 

MR. WARNER* Yes. 

THE COORT* Any objection to it? 

MR. MALOOF* There are certain parts that I would 
have objection to, especially the Captain talking about a 
conversation in Portland between Mr. Baumgartner and the 
Coast Guard man, and he says that the Coast Guard man told 
him something about the valve being in good condition, 
but ae said the Captain himself called it hearsay twice. I 
will object to that going in. Otherwise, I don't know what 
else in the deposition would be objectionable — that is the 
one thing that is a little unfair, but that is all I can 
thine of in the deposition that I would object to. 

THE COURT: Can you tell me where that is? 

MR. MALOOF: Perhaps, if your Honor please, if 
I could look at it this evening I could tell you in the 
morning. 

THE COURT: All right. 

MR. WARNER: I think part of it has already been 
read by Mr. Maloof. 

THE COURT: Well, you look it over tonight and 
see if there is any objection to any of the rest of it. If 
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it is only a little bit I will read it and rule on it, and 
sit hare and listen to it. 

We will adjourn now until 10 o'clock tomorrow 

moring. 

(Whereupon, the hearing was adjourned to July 18, 
1972, at 10 a.m.) 


\ 
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ILIGAN INTEGRATED STEEL MILLS, 
INC., 


SS JOHN WEYERHAEUSER, her engines, 
etc. , WEYERHAEUSER COMPANY and 
NEW YORK NAVIGATION COMPANY, INC. 


Nov/ Vork, July 1U, 1972, 


10:00 a.n. 


Trial resuneci. 


THE COURT: Do the defendants have any 

part of the deposition of Captain bumble to offer? 

NR. WARMER I Your Honor, Weyerhaeuser lias 

offered the remainder, the residue, of the deposition 
and will not read any part of it. 

TEL COURT: It niqht L»e a good idea for 

you to designate Ly page and line the portions that you 
arc offering and the reporter can copy those into the 
record, sines, we have had everything offered by the 
plaintiff in the record. 

MR. MALOQF: flay 1 make a suggestion? 1 

don't have any objection to the rest of Captain bumble*:, 
deposition going in, except certain pages I can easily 
designate for you. 

There are throe items of obvious hanruuy, aia 
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2 

I rsicetl the objections on the deposition but they are 


3 

1 

reserved for the trial. That night be quicker. 


4 

I 

THE COURT: Mill you tell no the portions 


£ 

you object to, by page and lin>. 


S 

t 

l 

i 

MR. riALOOF: Yea, sir. Page 9, on the 


7 1 

1 

3 ! 

1 

bottom, line 25. I may have put something ir. inad¬ 


vertently, and if I have, I nove to strike it nov, because 


9 1 

T see 1 have a red line on tha:. I don't kr.ov; if I read 

! 

it yesterday or not, but as of now I am objecting on the 

i 

10 

11 

basis of hearsay. Pago 9, l.„ne 25, down to page 10, 


12 

line 25.. 

j 

| 

13 

TUT CO'JRT: Any o :hers? 

1 

| 

14 

1 MR. MA .OOF: Yes, sir. 

1 


13. 

Page 16, line 2, to line 10, is objected to an 


13 

the basis of hearsay. 


17 

| 

Page 10, lines 10 to 21. 

| 


16 

On page 125, line — if it please the Court, 


19 

! 

Mr. Kennedy reminds ns I did putsonothing in inadvertently 


20 

and I now novo to strike it on the basis it is hearsay. 


21 

THE COURT: First finish up what you are 

jl 


22 

!i doing row. 

B 


23 

i 

jj MR. MAbOOF: Page 3 25, lines 12 to 24. 

ij 


24 

| On page 132, line 1 to line 21. 


:5 

On page 134, line 2 to line 25. I inad- 

i 

• 

4 

i 
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vertently road sone of that yesterday, your Honor. i 
move to strike it today. 

On page 154, line lit, to page 155, line 24 •• 
to page 156, line 2. 

TIIE COURT: Uhat ere you noving to strike? 

MR. ?IAJ/)OFs There were two parts I read 

yesterday. 

THE COURT: Give re the page and the line. 

MR. MAIOOP: Page 134, lines 1 to 24. 

Going backwards, page 132, lines 1 to 25. 

And 133, lines 1 to 4. 

THE COURT: Uhat was that last? 

MR. JIALOOF: Page 133, lines 1 to 4. 

I nove to strike on >age 125, lines 12 to 24, 
and on pages !» and 10, line 25, page 9, to line 4, page 


That's it, your Honor. 

THE COURT: Yesterday, as you read this rather 

rapidly, I tried to keep up with you and make notes as 
to the parts you were reading, and ny notes do not reflect 
that you read some of the things that you are now moving 
to strike. 

I am not going to take the time now tc go 
bacx thzough all the testimony to see whether you read it 
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or not. V’e will take then up one at a tine on the 
assumption that you really did read it, although I 
doubt if you did in some of these natters. 

MR. MALOOF: Thanh, you, sir. I am not 

sure if I did or not. 

With that, I have nc objection to all of Captain 
Dumble's deposition going in. 

Tirn COURT: All right, now, taking these in 

order on the notion to strike, the first one in numerical 
order is page 9, line 25, to page 10, lino 4. The notion 


is denied. 


The next ie page 125, line 12 to line 24. 


Well, I will grant the notion to strike that, assuming 
that you did read it. In this passage the captain is 
purporting to say what some sur/ey, in Portland, Oregon, 
by the Coast Guard certified, a ad I don't supi>ose it is 
competent evidence of v/hat they certified. I will 


grant that. 


•MR. DF ORCHIS: May I be heard on this 


point? 


THE COURT: Yes. 

MR. DE ORCHIS: Tlie objection was as to hear¬ 

say. As to hearsay, I would agree with the Court that 
as to hearsay that is objectionable. however, as to 
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vhat the captain believed and what the captain's intent 
was in thin case Ln v;hich an allegation jr being made 
that the captain wilfully and with premeditation did 
something, then what the captain had heard is important 
as to what he believed and what he intended. Not 
necessarily that the facts were true, but what his state 
of knowledge was, if he is going to be accused of intend¬ 
ing deliberately to do something, and I think in the 
cases we have cited the courts have said that — have 
discussed what it was the captain believed, although ho 
may not. have been right in what he believed, and they 
said that where he vats innocent of his — that is, if 
there was a mistaken belief, there was no gross negligence 
if he honestly hut mistakenly believed something, and 
for that purpose only, and not for the truth of the 
statements, I think the Court should consider this testi¬ 
mony . 

MR. MALOOP: Ilav I be heard on that, your 

Honor? 

THE COURT: Yes. 

MR. MALOOF: Even on that point, Mr. De Orchis:' 

point may he well taken, except that the captain even 

has tho name of the Coast Guard man wrong. Mr. Baum¬ 
gartner, if my memory doesn’t fail me, doesn't mention 
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that Coast Guard nan, though ho was supposed to have been 
there listening to him, and the Coast Guard man is now 
deceased, there is no way to f.'.nd out what he really 
said. 

So I do object to any part of that going in, 
your Honor, for any purpose. 

MR. WARNER: May it please the Court, this 

was cross examination, and, in addition, it was an oral 
report to the naster of the ship. 

MR. MALOOF: Hot to the naster. The 

i 

master heard a conversation between two ether people. 

MR. WARNER: It if. still an oral report 

witli respect to his vessel. 

THE COURT: Well, 3 will change my ruling to 

this extent. I will let this, testimony stand merely ;i3 
evidence of what the captain seys he heard stated, not 
for the truth of the contents. This does not prove that 
the vessel was weeworthy; it proves only, if you believe 
the captain, that lie heard somebody named Commander 
Rynbergcn state that somebody lad certified that it was 
seaworthy. I will let it stand to that extent. 

Now, the next one is page 132, lines 1 to 25. 

Let me read it first. 

(Pause.) 
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THE COURT: This one is certainly not very 

clear to me. There is a lot of colloquy, and it all 
seems to boil down to the fact that the captain testified 
that Commander Rynbergen said to Mr. Laungartrer, "They 
are in good shape." 

Now, I don’t know what that proves. Uhat 
is jour argument on that one? Is this the same conver¬ 
sation that we heard about just: a minute ago? 

MR. MALOOF: That is the boldest kind of 

hearsay. That is my argument on that. lie is suppo :ed 
to have said, "They are the best I have ever seen," when 
they leaked on two voyages, anc they leaked on the next 
voyage, and wasted away. As a matter cf fact, it couldn’t 
have been Commander Rynbergen. That was the surveyor 
who did the survey for Hew York Navigation. 

THE COURT: Ue can’t try the whole case with 

reference to this rather incomprehensible answer. 

MR. MALOOF: It it hearsay, your Honor. 

THE COURT: I will allow this to stay in on 

the 3ane theory that it may have some relevance, that Cap¬ 
tain Durable nays that he heard a man named Commander 
Rynbergen say, "They are In gocd shape." This is not 
proof that they were in good shape. It goes only, 3 

suppose, to the issue of the captain’s intent. 
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Now, 133, lines 1 to 4, that Ik all the same 


conversation. 


This is where he testifies as to 


what Ilr. Baumgartner said. 


only. 


1 will let that sta*> in for the same purpose 


And now we get to pc ge 134, line 1 to line 
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Well, I will try to be consistent end let this 
stay in for the sane purpose as the evidence of what the 
captain was told, not for the truth of what he was told. 

This apparently has to do with what the mate 
told him — that he checked the holds and found them to 
be completely dry. 

For whatever it is worth I will let it stand 
for that purpose, but net as evidence that they were 
completely dry. 

I think that disposes of the motion to strike. 


object to. 


Now we will go down to the things which you 


The first is page 9, line 25, to page 10, line 


(After examining) I will allow that on the same 
theory as evidence of what the captain said he was told; 
not for the truth of the contents — always bearing on the 
captain's intent, since the claim is made that the captain 
intentionally wanted to injure the plaintiff's cargo. 

MR. MAI/DOF: Judge, may I be heard on what your 
Honor just said? 

THE COURT: Isn't that your claim? 

MR. MALOOF: it is not necessary that the 

plaintiff prove that the captain intentionally wanted to 
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Injure plaintiff, cargo. It i. only necessary that he knew 
of fact, which .hould have cau.od him to act; that he 
declined intentionally to perform a manife.t duty, being 
disregardful for the obviou. coneequence.. 

I do not claim that the,captain had a personal 

vendetta against the Iligan cargo, your Honor. 

THE COURT: But you do claim in your brief that 

he intentionally wanted to injure it? 

MR. MALOOF: No, sir. That is wilful misconduct 

in sending the ship to .ea in an un.eaworthy condition where 
it could not possibly have reached Iligan in good condition. 

MR. DE ORCHIS: May I call your Honor's attention 

li 

to the pretrial order in which the plaintiff states what his 

contentions are, and under No. 4: 

•The defendants wilfully and with premeditation 

chose to continue the voyage at a time when" they knew 
there was water in the hold and the defendants knew the 
consequences of tie water entering the cargo hold. 

MR. MALOOF: I think that is what I just said, 

ll 

1 

fj and that is what I *ill prove. 

| MR. DE ORCHIS: If he wants to back down frcm 

"wilfully" and “with premeditation," then al? we have is 
simple negligence. 

MR. MALOOF: I will not back down ft on the proof 

. t 

.4 
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in this case, and that is what we intend to prove. I think 
that has already been proven from the captain's deposition, 
and there are more coning. 

However, I refer your Honor also to plaintiff's 
brief where we refer to the Warsaw Convention cases, and 
one case in which an airplane hit the mountain the 
owner of the airplane said that in order for the plaintiff 
to win he would have to prove that the pilot intended to 
hit the mountain, and the Court said, "Nonsense." It was 
the prior flight plan which was the wilful part of the case, 
and it amounted to wilful misconduct. 

THE COURT: Taking your version of it that you 
do not claim that he really had a vendetta or intention to 
ruin the steel, nevertheless you claim that he acted wilfully 
and with premeditation — 

MR. MALOOFj Yes, we do. 

THE COURT: I suppose that what he was told may 
have some bearing on whether he acted wilfully and with 
premeditation. 

MR. MALOOF: Taken into context with all that he 
knew, your Honor. 

THE COURT: So I am going to overrule the ob¬ 
jection to the passage on page 9, line 25, to page 10, line I 
25. 
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aa to what ha was told. It may hava soma bearing on hia 
atate of mind and premeditation. 

Paga 18, linaa 10 to 21. 

Wall, thia la a little different. Thia is where 
the captain was aakad for hia opinion aa to the condition 
of the vassal. 

Mr. Piah I think aakad thia queation. 

Does anybody want to be heard on that? 

MR. MALOOP: I think, your Honor, that it ia 
a conclusion of mixad fact and law, which is certainly not 
appropriate for the captain to make whan in fact the answer 
is obvious. I think it is for your Honor to decide whether 
the ship was seaworthy or not:. 

THE COURT: I agree with you, but I am going to 
let it stand for what it is worth. Although phrased in the 
language of the opinion, it amounts to testimony by the 
captain that the vessel was seaworthy. I do not know what 
the captain knew about it, bat that is what he said. Of 
course, I am going to have to decide whether it was or not, 
regardless of what he says. 

It does not really make any difference what he 
said on that subject. 

Now page 125, lines 12 to 24. 

Well, we had this before. Thia is one of the 
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that tha -same way. 

Tha next ona, paga 132, linan 1 to 21 — wa had 
that bafora . i hava ruled on that. 

Than paga 134, linaa 2 to 25. 

We hava had that bafora, according to my notes, 
and I hava ruled on that one. 

That leaves us only paga 154, line 18, to page 
156, line 6. 

Wall, this is sort of blind to me, but I 
gather that this is a passage which relates to soma survey 
reports which were marked Exhibit 17 at the deposition, 
and the effort was made by Mr. Pish to ask the captain what 
the survey report said. 

I suppose that is competent. 

Do you want to be heard on that? 

(No response.) 

THE COURT: Nobody seems to be anxious to be heard 
so I am going to sustain the objection to page 154, line 18, 
to page 156, line 2. 

If the defendants want to offer the survey re¬ 
ports, I will rule on them at the time. I don't suppose 
they can get them in by asking the captain to read off what 
they say. 
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All right, now having survived that, how do you 
want to proceed? Do you want to read into the record — 
to copy into the record everything in Captain Dumbla's 
deposition that isnt already in and that I have not 
excluded, or do you want simply to have it deemed part of 
the record? 

MR. WARNER: Deemed part of the record *n a marked 
as an exhibit. 

MR. MALOOF: I think we can deem it part of the 
record, your Honor. 

MR. DE ORCHIS: I agree. 

THE COURT: All right, then we will mark this 
|i deposition, which is now marked 29 for identification, with 
a defendant's letter, it being understood that a largo part 
of it has already been laboriously read into the record, 
and we are now receiving everything that hasn't-been read 
into the record except as I may have excluded a bit in my 
recent rulings. 

Is that agreeable as a utter of mechanics? 

MR. WARNER: Agreeable to me. 

MR. DE ORCHIS: Yes. 

. 

THE COURT: Is it agreeable to you as a matter of 
mechanics, Mr.Maioof? 

MR. MALOOF: Yes, it is, your Honor, completely. 
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THE COURTi All right, than wa will giva thia a 
dafandanta 1 numbar. 

(Dafandant Ifayarhaauaar Exhibit A racaivad 
in avldanca.) 

MR. WARMER: May it plaasa tha Court, to complata 
tha dapoaitlon, may I offar tha axhibita which wara idanti- 
flad and rafarrad to by tha witnasa during tha dapoaition? 

THE COURT: You may offar than, cartainly. 

* 

Any objactlon? 

MR. MALOOP: Idantify than first. I don't 
ranaabar what thay wara. Tha dapoaitiona wara takan soma 
tima bafora tha trial. 

MR. WARNER: You can look at paga 170 or you may 
look at thaai now (handing). 

i 

MR. MALOOP: Thank you. 

May I ask Mr. Warnar a quart ion, your Honor? 

THE COURT: YOB, yOu may. 

(Confaranca of f tha racord.) 

MR. MAI/X3P: No objaction, your Honor. 

THE COURT: Thara baing no objactlon, wa will 
racaiva all thasa axhibita in tha Dumbla dapoaition. 

You can giva them ona 1attar, that ia. Way or - 
haauaar'a B-l, B-2 and B-3. 

(Dafandant Mayarhaeusar Exhibits B-l, B-2 and 
B-3 racaivad in avldanca.) 
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’’HE COURT: I don’t want t:o make this 

complicated, hut I thought we would give then as many 
numbers as there were documents. If there are eight 
documents we will have eight numbers, whatever it is. 

Just count then up. 

THE CLERK: You want this all separated? 

THE COURT: Yes. 

(Defendant Weyerhaeuser Exhibits Dl, B2 and 
B3 renumbered and received as Defendant Weyerhaeuser 
Exhibits Dl through E10 in evidence.) 

THE COURT: Maybe we can go on to something else 
while that is being done. 

What*3 next? 

WR. fIALOOF: To read portions of the deposi¬ 

tion of Mr. Baumgartner. 

THE COURT: I don’t want to do what «a: did 

yesterday. it is hopeless to sit here for hours 
listening to you read rapidly. I can’t possibly follow 
it while you read. if you are going to read extensively 
from this, and if you don’t want to offer it all for some 
reason, then I would like to have you indicate by page and 
line the portions that you wish to offer, and if there is 
any objection to any of that I will rule on it. And after 
we get through with that you can give it to the reporter. 
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THE COURT: The portions that you are not 

Mr. Maloof, you are not offering because you 
think they raise a heersay objection? 

MR. MALOOF: I don’t recall what objections 

I had made during thir. deposition. May I have a minute, 
your Honor, with my apsistant? 

(Pause.) 

MR. MALOOP: If I might refer to one objection 

I will also agree to put thi3 deposition in evidence. 

THE COURT: All right. 

MR. MALOOP: Harold Baumgartner, page 24, line 

3 to line 13, with my objection on that question. 

THE COURT: Page 24, lines 8 to 13, doesn’t 

contain an answer, but I guess if you looJ; down the 
page through all the colloquy you finally get an answer 
on line 24 which says, "They were." But it is meaning¬ 
less to me without reading this in full. 

Is this talking about tome inspection report 
or something? 

MR. MALOOP* Yes, nir. Your Honor has 
noticed that apparently I have not included the answer 
in that. Apparently it goes off on another line. 

I will withdraw the objection, your Honor. 

I will put the deposition in. It is just not clear. 
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THE COURT: I think it is better not to 

bother about things like that. Obviously, I aw not go:, 
to pay any attention to material which is incompetent, 
if it turns out that it is. I can't make head or tail 
out o:! it from that little passage. 

So you are offering the whole thing? 

MR. MALOOF: No, sir. Well, I think it 

ought to go in by the Court perhaps, as a court document. 

THE COURT: I am not offering any exhibits. 

MR. DE ORCHIS: I understood Mr. Warner to 

offer the whole deposition. 

MR. MALOOP: Mr. Warner said he would 

offer the parts I didn't offer. Perhaps the three 
attorneys can offer it as a mutual exhibit. 

MR. DE ORCHIS: I agree that it go in as Mr. 

Warner's exhibit. It is his witness. 

Does Mr. Warner agree? 

MR. WARNER: I agree. 

MR. MALOOP: I agree with that. 

THE COURT: I air. go:.ng to treat: it as a 

plaintiff*8 exhibit because we are on the plaintiff’s 


case. 


(Plaintiff s Exhibit JO was received in evi~ 


dence.) 
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MR. MAIjOOF: I am not offering the whole 

deposition a;' part of ;ny case, your Honor. 

THE COHRT: All r.ight. Then what parts 

are you offering? 


MR. MALOOF: 

Page 3, lines 5 and 6. 

Page 

3, 

lines 

12 and 13. 

Page 

3, 

line 

19 to page 4, line 12. 

Page 

6, 

line 

9 to line 13. 

Page 

6, 

line 

17,to page 7, line 9. 

Pfge 

7, 

line 

18, to page 8, line 15. 

Page 

9, 

line 

1 to line 16. 

Page 

9# 

line 

22, to page 10, line 12. 

Page 

Hr 

line 

7 to line 16. 

Page 

12r 

line 

4 to line 8. 

Page 

12, 

line 

22, to page 13, line 4. 

Page 

15, 

line 

18, to page 16, line 20 

Page 

27, 

lines 7 to 11. 

Page 

28, 

line 

14 to line 18. 

Page 

35, 

line 

7, to page 41, line 7. 

Page 

42, 

line 

5, to page 44, line 25. 

Page 

45 

, line 7, to page 60, line 25, 

Page 

61, 

line 

21, to page 65, line 22 

Page 

66, 

line 

17, to page 69, line 21 

Page 

70, 

line 

23, to page 72, line 2. 


I 

I 


1 


I 


t 
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Page 72, line 25, to page 73, line 9. 

Page 75, line 23, to page 05, line 3. 

Page 85, line 10, to page 80, line 14. 

\ 

Page 89, line 13 to line 19. 

Page 90, line 3, to page 91, ltne 17. 

Page 92, lines 10 to 12. 

Page 92, line 23, to page 93, line 10. 

Page 93, line 22, to page 95, line 14. 

Page 90, line 17 to line 25. 

Page 99, line 5, to page 100, line 23. 

Page 109, line 19, to 110, line 22. 

Page 111, line 17 to line 20. 

Page 114, line 3 to !'.ine 15. 

Page 115, line 20, to page 116, line 3. 
Plaintiff offers those parts of the depositic 


of Mr. Baumgartner, your Honor. 

THE COURT: Any objection to any oh them? 

MR. WARMER: No objection, your Honor. 

MR. DE ORCHIS: No objection. 

^"the^COURT: All right. That will be re- 

Q 

ceived in behalf of the plaintiff. 

How, I understand that the defendant Weyerha Miser 
is offering the rent? 

MR. WARMER: Yes, your Honor, and the exhi¬ 

bits which were marked and identified at the deposition. 
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THE COURT? Is there any objection to the 

exhibits? 

HR. flALOOF: lot if I have a chance to see 

cheni, your Honor. I think sxie of the exhibits 
that were put in by defendant Weyerhaeuser on these deposi¬ 
tions were huge sheaves of documents* Can we at least 
see what is appended in thi 3 case? 

TTR. FISH: Hot here. 

MR. WARNER: Mot in tliis de[>08ition. 

MR. MALOOF: Which exhibits are you talking 

about. 

(Pause.) 

MR. MALOOF: If it please the Court, one of 

the exhibits is a complete file of I don't know how many 
papers, and I have no idea what's in it. If i can have 
a chance to study it, perhaps — 

THE COURT: All right. 

MR. MALOOF: These nay not be any problem, 

these look like only a few. 

THE COURT: I am going to receive the deposi¬ 

tion and we will mark it Defendant Weyerhaeuser's Exhibit 
C, and I am going to consider that it is part of the re¬ 
cord wirhout having it physically transcribed, and I win 
feel free to read it from beginning to end in chronological 
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order , which will make it a lot sin pier f:or me than 
leafing bach and forth from one page to another page. 

Mow, as far as the exhibits go, I will mark those 
for identification and give Mr. rialoof a chance to 
look at them during the brief Luncheon recess today . 

If there are four exhibit letters call them 
Defendant Weyerhaeuser's Exhibits Dl, 2, whatever number 
it is. 

% 

(Defendant Weyerhaeuser Exhibit C was received 
in evidence.) 

(Defendant Weyerhaeuser Exhibits Dl through D7 
marked for identification.) 
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JPHE COURT: All right, uerw we have another deposi¬ 


tion to deal with. 


MR. MALOOP: That is all the depositlc^s — 
oh, I an sorry, Mandle. We have one more. There were 
t hr ee altogether. 

the COURT: Very well. 

MR. MALOOP: shall we do the same thing? 


THE COURT: I suggest we follow the sane practice. 
We have gotten down to a system now. 

MR. MALOOP: May I hand your Honor the original 
of Mr. Mandle's deposition (handing). 

THE COURT: Yes. 


MR. MALOOP: The deposition of Mr. S.I. Mandle, 


taken on December 2, 1969. 

The plaintiff will reed in the following portions 4 - 
well, I will refer to the following parts and offer them in | 
evidence. 


Page 3, lines 15 and 16. 

Page 3, lines 20 and 21. 

Page 4, line 5, to page 5, line 13. 
Page 5, line 16, to line 18. 

Page 6, line 2, to line 14. 

Page 7, line 6, to page 10, line 15. 
Page 10, line 25, to pagel3,lines. 
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; 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
a 

24 

25 


If it plan the Court, at this stag* the wltnass j 
ldtntifiM various logbooks for tha Iligan voyaga and tha 
two prior voyaoas which tha plaintiff offars in avidanca. 

Do you hava tha original? 

MR. WARNER* Bara you ara (handing). 

MR. MALOOF: This includas tha daek logs »iwi 
tha anginaar's logbook for tha thraa voyagas in quastion. 

MR. WARNER: Can va hava a battar idantifloation 

of thosa? 

MR. MALOOF: I think parhaps wa should. 

MR. WARNER: Tha ang in aar's logbook, John 
Wayarhaausar, 19th of Fabruary, 1967, to 23rd Juna, 1967. 

Whst nunbar will that ba? 

THE COURT: Looking at tha daposition list of 
axhibits, I saa it was markad on tha daposition as Exhibit 6 , 
tha logbook. 

* 

You might as wall kaap than in tha sama ordar. I 

( 

You just pickad up ona at random, I gathar. 

MR. MALOOF: Wa start with Juna — 

THE COURT: Thay ara all listad at tha and of tha i 
daposition. I traggast wa sava that for tha momant until you 
hava finishad tailing us tha portions of tha tastimony 
which you wish to offar. 

MR. MALOOF: Vary good, your Honor. 
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To continue, page 

14, 

line 

3, 

to page 16 

Page 

16, 

line 

14, 

to 

page 

18, 

line 

% 

3. 

Page 

18, 

line 

19, 

to 

page 

19, 

line 

8. 

Page 

20, 

line 

10, 

to 

page 

21, 

linp 

2. 

Page 

21, 

line 

16, 

to 

page 

22, 

line 

3. 

Page 

22, 

line 

11 r 

to 

line 

13. 



Page 

22, 

line 

19, 

to 

line 

21. 



Page 

22 

, line 25 

, to page 23 

, line 16. 

Page 

24, 

line 

24. 

to 

page 

29, 

line 

8. 

Page 

29, 

line 

24, 

to page32.line 6 

• 

Page 

32, 

line 

16, 

to 

page 

33, 

line 

14. 


Page 34, line 3, to line 25, the whole page. 
Page 35, line 5, to page35,line 25. 

Page 38, line 9, to pat,e 39, line 3. 

Page 39, line 11, to line 19. 

Page 41, line 8, to page 43, line 25. 

Page 44, line 5. to line 14. 

Page 45, line 6, to page 47, line 4. 

Page 48, line 22, to page 50, line 13. 

Page 52, line 21, to page 54, line 23. 

* 

Page 55, line 13, to page 56, line 16. 

Page 57, line 16, to page 58, line.24. 

Page 59, line 21, to p^* 60, line 22. 

Page 61, line 8, to page 64, line 3. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 
n 
12 

13 

14 

15 

16 

17 

18 

r 19 

20 
21 
22 
23 

* 34 

25 


Page 

65, 

line 

17, 

to 

p*g« 

66, line 

14 

Page 

66, 

line 

22, 

to 

page 

67, line 

3. 

Page 

67, 

line 

22, 

to 

page 

68, line 

6. 

Page 

68 

, line 16 

, to page 70, lins 

i 4 

Page 

71, 

line 

24, 

to 

P»go 

72, line 

24 

Page 

73, 

line 14, 

to 

page 

75, line 

4. 

Page 

75, 

line 

10, 

to 

line 

14. 


Page 

75, 

Use 22, 

to page 85, line 3 

I. 

Page 

85, 

line 

25, 

to 

page 

86, line 

5. 

Page 

87, 

line 

15, 

to 

page 

88, line 

12 

Page 

89, 

line 

16, 

to 

line 

25. 


Page 

90, 

line 

9, 

to page 91, line 21. 

Pegs 

92, 

line 

15, 

to 

page 

93, line 

2. 

Page 

93, 

line 

13, 

to 

line 

16. 


Page 

93, 

line 

19, 

to 

line 

25. 


That 

is 1 

all, your 

Honor. 




THE COURT: Any objection to any of that? 

MR. WARNER: No objection, subject, of course, to 
the exhibits referred to being introduced. 

THE COURT: Well, that will be considered to be in 
evidence as part of the plaintiff's offer. 

Now does the plaintiff offer the rest? 

MR. WARNER: Yes, your Honor. Weyerhaeuser 
offers the balance. 
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THE COURT: Any objection to any of the rest of 


MR. MALOOF: Just a minute, your Honor. 

(Mr. Maloof examines.) 

MR. MALOOF: There is no objection, your Honor. 

THE COURT: All right, we will mark the deposi¬ 
tion Weyerhaeuser Exhibit e in evidence and treat it in 
evidence, treat it the same way that we have the others. 

(DefendantWeyerhaueser Exhibit E received in 

0 

evidence.) 

THE COURT: Now that brings us to the exhibits 
and Mr. Maloof wanted to offer logbooks as plaintiffs' 


exhibits. 


suppose? 


MR. MALOOF: Yes, sir. 

THE COURT: And there are how many of those? 
MR. MALOOF: There are three engine logs — 
THE COURT: Six of them. 

MR. MALOOF: what is the total? 

MR. WARNER: Six of them. 

THE COURT: There is no objection to them, I 


MR. WARNER: No objection. Shall we use the 


numbers as used in the index of the deposition, your Honor? 

the COURT: Keep them in the same order, and we 

will mark the first om the next plaintiffs' exhibit number 
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MR. WARNER: Nt an going to use tha same numbers 
as in tha index. 

THE CLERKt Tour next ona is Plaintiffs' Exhibit 
30, which will ba Exhibit 1 on tha deposition. 

i 

THE COURT: Gat than in tha right ordar. 

i 

THE CLERK: is that received in avidanca, your 

Honor? 

THE COURT: Yas. 

(Plaintiffs' Exhibits 30, 31, 32, 33, 34 and 35 
racaivad in avidanca.) 

THE COURT: Plaintiffs' Exhibits 30 to 35 ara tha ' 
logbooks that wars marksd Exhibits 1 to 6, raspsctivaly, on j 
tha daposition. 

Now that still laavas us with another batch of 

exhibits. 

Are you offering any noro? 

MR. MALOOF: Mr. Warner has offered every exhibit 
from both Mr .Baui&gartan's and Mr. Mandla's daposition. 

M°*t of than wa have no objection to. However, sons of them 
ara huge files. Can wa look at than during tha luncheon 
period, your Honor? 

THE COURT: Yes. 

MR. MALOOF: Good. 

THE COURT: Now the defendant is offering tha 
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balance of the deposition? 

MR. WARNER: Yes, your Honor. 

THE COURT: So that .naans we give this a defendant's 
identification number. 

Defendant Weyerhaeuser Exhibit E-l will be 
the same thing as Exhibit 7 on the deposition. They go with 
the deposition of Mandle, which is Exhibit E, I guess. 

Now Mr. Warner, will you hand the cleric these 
things — we are talking about the documents that are 
Exhibits 7 through 18, I guess, on the deposition. 

MR. MAbOOF: These are for identification at 

this time. 


THE COURT: E-l is the batch of papers that 
was marked No. 7 on the deposition. 

THE CLERK: In evidence or for identification? 
THE COURT: Just for identification, 
we will take a short recess while these exhibits 
are being marked. 

(During the recess the following exhibits were 
marked.) 


(Defendant Weyerhaeuser Exhibits E-l through 
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2 

j* *®. MAI4JOF: Will you tgrtt to put in tho pirtum 

3 

of tho starboard clappar valve in evidence, Mr. DoOrohis, 

4 

| sinco tho survoy sooas to agroo that it leaked also? 

5 

MR. WARNER: Wo dlaagroo with that. 

6 

MR. MALOOF: May wo havo tho roport? 

7 

THE COURT: Lot us do ono thing at a tins. 

8 

Tho thoory was that wo would nark plaintiffs' exhibits tho 

9 

six logbooks. Wo havo done that. They are Exhibits 30 to 

10 

35. 

I 

11 

i 

Then wo wore going to mark for identification 

12 

Defendant Weyerhaeuser's Exhibits E-l, E-2, and so forth. 

13 

The remaining exhibits on the deposition of 

14 

Mandle <fo from 7 to 18, according to this list here. 

IS 

Then we finally found one left over which was a 

16 

Mew York Navigation exhibit on the deposition, and we are 

17 

I 

marking that as New York Navigation Exhibit B for identi¬ 

18 

fication. 

i 

19 

l 

MR. MAIXX5F: is that being offered also, your 

20 

Honor? 

a • 

21 

. / ' * 

TJBE COURT: I suppose SO. 

'frit. 

22 

; "4 V . . 

IS it? 

23 

MR. DE ORCHIS: It has been offered. 

24 

THE COURT: All right. Now Mr. Mai oof is going 

25 

to look these over during the luncheon hour and tell us 

4 
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vhstlMr he has any objection to these going into evidence* 
That is all we can do so far. 

Now if you want him to produce something else, 
apart from the deposition — 

MR. MALOOFi Yes, sir. 

THE COURT: All right. 

MR. MALOOF: shall I continue, your Honor? 

THE COURT: Yes. 

MR. MALOOP: T*. i plaintiff calls to the stand Mr. 
Herman Berks. 

Herman BERKE, called as a witness on behalf 
th* plaintiffs, being first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 
BY MR. MALOOF: 

Q Mr. Berks, will you tell the Court what you do for 

I 

a living today? 

A I am a surveyor, marind surveyor. 

S3 Any specialized type of marine surveyor? 

A Hull and machinery. 

0 Hull and machinery? 

A ’ Yes. 

Q And what did you do in March of 1967? 

*4 .. 

A I was a surveyor, hull and machinery. 
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0 Do you have your ovn company for that purpose? 

A Yes, sir, I do. 

0 In March of 1967 did you receive an assignment 
revolving about damage to cargo on a ship called the 
John Weyerhaeuser? 

A Yes, sir, I did. 

0 What type of assignment was it, sir? 

A To examine the vessel and the aspects concerning 
the cargo damage and the possible reasons for the intrusion 
of water anu dwiage to cargo. 

Q Did you do that? 

A Yes, sir, I did. 

O Will you tell the Court how you went al>out it, 

where you had to go and where youfirst made contact with 
the ship, sir? 

A I visited the vessel in Iligan City in Mindanao 
of the Philippines — I don't have the date — in March, 

I believe, of 19C7. 

I entered the holds Ho. 2 and 3 e.nd witnessed 
the physical damage to the cargo and the coating of what 
apparently to me was a slurry of phosphate. 

I examined the vessel as it lay afloat and while 

the cargo was being discharged and in the process of being 
defined to determine where the water may have entered the 
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vessel, where it may have entered the No. 2 and 3 holds, 
the physical aspects of the vessel, the construction 
of the vessel, the various reports associated with the 
cargo. I looked at the logbooks, I spoke to the various 
personnel on board t.he ship, I consulted with various 
other surveyors that were attending at the time. 


Q Did you come to some conclusion, air? 

A Yes, sir, I did. 

0 Will you tell the Court what they were? 

MR. WARNER: May it please the Court, 

apparently the witness is going to be asked to express an 
opinion. I haven't heard the qualifications of the 
witness aside from being a surveyor. 

THE COURT: I would like to know first what 

he observed. 


MR. MALOOF: Yes. 


BY MR. MALOOF: 

Q Then, Mr. Witness, will you tell the Court 
more precisely the factual matter that you observed on this 
ship with relation not only to the cargo damage, the false 
bulkhead, but also the hull of the ship as it might have 


related to the damage to the cargo. 

A The vessel arrived at Iligan City. The Ho. 
3 hold still contained a considerable amount of water, 
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and the cargo, the phosphate ncargo, in the No. 3 hold 
was in a more or less of a aeriifluid state, it still con¬ 
tained water, and there was a considerable amount of that 
oozed through or penetrated a nonwatertight division 
bulchead between the IIo. 2 hold and the No. n hold which 
coated the machinery cargo that was stowed in the No. 3 
low<»r hold. 

Q Did you see that bulkhead between No. 2 and No. 


I saw the bulkhead between No. 2 and 3, yes. 


0 That is in the lower hold, of course? 

A Yes. 

0 Would you describe It? 

A A nonwatertight bulkhead. T.t was constructed 
with vertical nemers and horizontal boards and nailed to¬ 
gether, ac I recall, and they had various sections of it 
missing. They ’'ere not intended to be watertight joints, 
and it would be possible that a seriifluic cargo that 
was wetted and could flow would penetrate and ooze 
through from the No. 3 hold into the No. 2 hold. 

✓ 

0 Was there any evidence that there had been 

some burlap on that bulkhead? 

A I don't recall that, sir. 
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0 As you taw that bulkhead, would there be any 
doubt that water wculd easily enter through it? 

A No, there would be no doubt in ny own mind 
as far as water having the ajility to enter through that 
bv.lkhead . 

0 And then did you go into the No. 3 lower hold 
while the ship was in Iligai? 

A Yes, sir, I did. 

0 Did you look at the clapper valves? 

A I looked ut the starboard clapper valve.as Ac 

I recall, it still had a cement box around it which was 
not disturbed. 

The port clapper valve had been disturbed, 
and there was a report, both the Navy <; report and some 
other reports that were is.'.nod as -o what disturbance 
to the valve wan made, and I saw a repaired valve that 
was functioning on a temporary basis. 

Q You could seethe outside cf it at that time? 

A That*s correct. 

0 I show you from Plaintiff's Exhibit 15, which 
is a number of photographs — I ask you to look at photo¬ 
graph No. 85A, and askjou if you can identify the person 
in that picture. 

A That picture in the lower right-hand corner here 
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on this page is .nyself examining one of the clapper 
valves. I believe that would be the port one since 
there i3 no cement box around it. 

o How far is your face, approximately, from the 
bottom of that clapper valve, Mr. Derke? 

A Six or eight inches. 

0 Are you standing on a ladder? 

A Ho, sir, I am on some structural members 

between the shell frame and the after bulkhead in Ho. 3 
hold. 

0 How did you get up there? 

A I climbed up structural members. 

0 Was it a great deal of trouble for you? 

A To the best of my recollection, it was not a 

great deal of trouble, no, air. 

0 And you got a good look at the bottom of the 
clapper valve that way? 

A That is correct, sir. 

THE COURTs May 1 see that picture, please? 

MR. MALOOF: No. 85A, your Honor. 

(Document handed to the Court.) 

THE COURTS Perhaps this is as good a time as 
any, Mr. Berke, for me to ask what has been puzzling me 
since the beginning. I haven't had a^y real description 
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yot of this device vhich we ire concerned with here. 


AS I understand it, there is a pipe coming down 


into this hold which nukes a right-angle turn and goes out 


through the side of the ship. is that right? 


THE WITLESSi Tiat is correct, sir, 


THE COURT: Now, there is a valve in that 


pipe, right? 


THE WITNESS: There is a valve in it. 


There is a valve, a closing device, within the valve it¬ 


self. 


Way I point xt out to you, sir? 


THE COURT: is the valve inside the pipe? 


the WITNESS: Ho, sir. The pipe attaches 


to thf~ valve. 


THE COURT: That is what isn't clear to ne. 


Th*re has been talk about a hole in the valve, but I 


visualize this as a valve inside a pipe. i iavc i got 


that wrong? 


THE WITNESS! 


Yes, sir, you do. 


Tim COURT. All right. Will you describe 


it to me? This picture, I an afraid, doesn’t help me 


very nuch. It 1. a nice picture of you, but not 


much of anything else. 

the witness. i point lt out to you? 


THE COURT: Yes. 
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MR. MALOOF: Mry I offer the witness some 

photographs that might help on that? 

THE COURT* Yes. 

THii WITNESS* I think that is a clear picture 
he has there (indicating). 

This is the pipe that penetrates the deck above 
that leads from the quarters and it is flanged and it 
attaches to the valve. The valve is this flange 
section, and it goes onto a flange section here. The 
valve itself is the thing that makes the 90-degroe turn. 

So that the pipe is flanged and it attached to the 
valve. The valve has a 90-degree angle leading overboard, 
The welded section is right on the bottom, just about at 
my elbow in that picture. 

THE COURT: So the pipe comes down to the 

valve and the valve is outside the pipe. Right so 
far? 

THE WITNESS: Yas, sir. 

THE COURT* And the valve makes a right-angle 
turn and sticks out through the side of the ship? 


THE WITNESS* Sticks out to another flanged 


spool piece. 


THE COURT* What is the flanged spool pieoe? 
THE WITNESS* That is a penetration that goes 
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through the side of the vassal, the shell plate on the 
veisel, leading overboard. 

THE COURT: Is it sort oi: like a pipe? 

THE WITNESS: Yea, sir, :.t is. 

THE COURT: All right. 

You spoke about welding* What welding are you 
talking about? 

THE WITNESS: There was a weldment where the 

valve itself makes a. 90-degreo turn which was heavily 
welded on the bottom in the srea of just about my eltow. 

THE COURT: Was it a new weld? 

THE WITNESS: Yes, it wan a new weld. 

THE COURT: So wnen you looked at this thing 

in March, 1967 there wasn't a ay holt in it, is that 
right? 

THE WITNESS: No, sir. 

THE COURT: And if there had been a hole it 

was covered up by a weld, is that right? 

THE WITNESS: That's correct. 

THE COURT: All right. 

BY MR. MALOOF: 

0 Oo you have any id*a when that weld was put on 
thnt valve, Ftr. Berke? 

A I was issued a report that said that the weld 
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was put on in either Mokpo — — two ports in Japan, 
where it was repaired by, I believe, Sasevo Heavy Indus¬ 
tries. 

Q On this voyage? 

A On this same voyage, yes, sir. 

Q Will you tell the Court what you saw when you 
claimed up the bulkhead of the ship to look at the valve? 

A I could look at the valve just externally, and 
I could see the — I sounded the valve with a hammer, 
thoagh I don’t recall, I most likely sounded it with a ham- : 
mer and looked at the weldment which was quite heavily 
put on the underside of it where the casting of the valve 
itself makes a 90-degree turn leading towards the shell 
of the vessel. 

0 If you wanted to look on the inside of that 
valve, was there a way to do Lt at that time? 

A Yes, sir, you could. There was a bolted 

cover plate on the top of the valve. 

0 Can those bolts be removed with a wrench or a 
screwdriver? 

ft They can be removed with a wrench. The nuts 

can be removed with a wrench and the cover plate can be 
lifted off. 



0 What is the purpoce of that cover plate. 
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A To gain access to the insid-a of the valve, 
and also the clapper, which swings on It which acts as 
the disk, is affixed to that cover plate. 

Q You mear if you remove the cover plate you can 
look in and see the clapper valve? 

A That*s right. You can see the internals 
of the valve. 


0 

A 

0 

existed? 


And you can see if it wasn’t on the lugs? 

You can see everything inside of the valve. 
And you can see corrosion and wastage, if it 


A Yes. 

0 Just by looking? 

A That's correct,. s\r. 

THE COURT: Did you removethe cover plate? 

THE WITNESS: I don't believe I removed the 

cover plate at that time. The vessel was in the 

Philippines, and I believe it was agreed by all interested 
parties since she was tight in the voyage from Japan 
to the Philippines it wouldn't be disturbed until the 
vessel returned to the Stater. At that particular time 
we did not lift it. It Wc.s opened in San Prancisco. 

0 Did you aver get to see the inside of that 
valve, Mr. Berke? 
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A Yes, sir, I did. 

Q When was that, please? 

A I believe when th€; vessel arrived and went on 
dry dock in Todd's Shipyard, Alameda, California. 

Q Were you told that the port clapper valve was 
to be taken off the ship and be available for inspection? 
A That's correct. 

0 And you were invited to come and see it? 

A That's correct. 

Q Did you do so? 

A Yes, sir, I did. 

0 Will you tell us then what you saw when you — 

where was the valve when you saw it, and what did it 
look like? 

A I arrived at Todd-Mameda at the time the 
venoel was put on dry dock. I looked at the vessel 
when she was on dry dock fov possible other means of 
entrance of water into the vessel, and specifically in No. 
2 end No. 3 holds. I was present when the valve was 
bocily removed, both the port and starboard valves were 
bocily removed from their location in the No. 3 hold. 

They were opened aid cleaned and examined when 
the valves were placed on the deck of the vessel. As 

1 recall it, Mr. Baumgartner, who represented the owners 
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and operators of the vessel, had suggested that the 
starboard valve did not look in too bad a condition 
and it could be blasted, further examined after it was 
cleaned, and it was possible, since he did not have a 
replacement, if it was in suitable order, to be replaced 
in time. 

The port valve, since it was welded and 
already repaired temporarily, the disk was badly mutilated, 
part missing, and beyond economical repair. 

0 What is the disk, sir? 

A The disk is the clapper tliat I did see in the 
Philippines m the chief engineer's room that was removed 
by the Japanese in Japan. 

Q That is the actual clapper valve on the inside? 

A That is tie swinging clapper, yes, sir. 

0 That is the swinging clapper valve? 

A Yes, sir. That is the swinging portion. 

THE COURT: When did you go to Alameda, 

California? 

THE WITNESS: When the vessel arrived in 

Alameda. 

THE COURT: When was it? 

THE WITNESS: Approximately one month later. 

THE COURT: About April, 1967, is that 
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right? 


THE WITNESS: May 5th arid 6th of 1967. 

THE COURT: You told ua that at that point 

the port valve was opened and you saw a mutilated disk, 
is that right? 

THE WITNESS* I saw the mutilated disk in the 
Philippines. it was in the chief engineer's office. 

I saw a mutilated body. 

THE COURT: That is what confused me, be¬ 

cause I understood you first to say that you saw in 
Alameda, California a mutilated disk, and then you said 
something about how you saw a disk in the Philippines. 

Now, will you try to make clear just what ,i.t 

is you did? 

THE WITNESS: I think we have a problem 

with the nomenclature. I usually refer to what you 
would call a clapper as a disk. That clapper or disk 
I 3aw mutilated when I was in the Philippines, in Iligan 
Ci:y. I was in the chief engineer's room. The in¬ 
ternal or the body of the valve, including the seat tv at 
the disk lands against to act as a closure, that portion 
I did not see mutilated until it was removed from the 

vessel and put on deck and the clapper opened in May cf 
19i»7 in San Francisco. 
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THE COURT: So what you saw in May, 196 7 

was not the disk, it was something else? 

THE WITNESS: It was the internal portions 

of the valve, yes, sir. 

THE COURT: Are there any names for those 

internal portions? 

THE WITNESS: Well, the cover plate, the lug 

attachment, which is integral with the cover plate casting, 
and the seat itself, which is ~ I don’t recall whether 
that would be pressed into the body of the valve or it would 
be screwed into the body of the valve, but that is 

t 

internal in the valve itself. And that is generally of 
bronze construction, as is the disk or clapper. 

[ 

BY MR. MALOOF: j 

Q Mr. Berke, had the disk been removed from the 
valve itself in the Philippines or prior thereto? 

Is that how it ~c into the first mate’s cabin? 

A It was removed prior and it got into the chief 
engineer's cabin where I nav/ it. 

0 The chief engineer's cabin? 

j 

A That's right. 

0 And that is how you saw it separate? 

A Yes, sir. 

0 Would you describe the mutilation of the disk? 
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A To the best of my knowledge, as I recall 

it, the disk or clapper was twisted and out of shape and 
heavily cut. 

0 Let's go back a bit, fir. Berke, and ask how 
long you have been a hull surveyor? 

A Pourteen years, approximately. 

0 Did you go to see, sir? 

A Yes, sir, I did. 

Q In what capacity? 

A I was a chief engineer, sir. 

0 Por how long? 

A About ten years. 


roughly? 


What were your duties ns chief engineer, sir. 


Generally the care and maintenance and 


repair and operation as far as machinery goes of the 
vessel itself. 

Q Would a clapper valve like this come within 
your jurisdiction as chief engineer? 

A It would be part of my duties to keep it main¬ 
tained to the best of my ability, yes. 

Q How about pumping the bilger? 

A They would also be within the jurisdiction 
and one of the requirements of the chief engineer's duty. 


SOUTHERN DISTRICT OOURT REPORTERS 
United States Court House 














295 


’ 

2 

3 

4 

5 
4 

7 

9 

9 

13 |j 

ni 

12 


363 a 

"'da Derke-direct 

Q When you saw the inside of the valve itself, 
and the seat, what was its condition at San Francisco or 
Alameda? 

A The seat was partly missing a.nd quite banged 
up and indented, and it apparently appeared to be beyond 
economical repair. 

The hole, the portion that was welded where it 
was holed through, also precluded its reasonableness to 
continue using that particular valve in service. 
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j 

C /ou say that valve was beyoni use again in your j 

opinion? 

. 

. 

A In my opinion, I would not use the valve again. 

V 

Q The disk when it is properly seated inside of 
the valve, does it sit on any pieces of metal? 

f 

A it swings; it is supported from the cover plate, i 
which is above it on a brass pin which fits into two ~ j 

what we refer to as lugs, allowing the clapper to swing 
freely and the force of the water or fee seas against the j 

clapper which is seated against the seat, it would move it I 

: 

against the seat and preclude and disallow the seas to move 
bac): up against the clapper valve and the toilets above, 
with the seas below the valve or the force of the water 
greater than the seas, it would allow the refuse and the ! 
soi.'. from the toilets to flow outward into the sea. 

Q it a?lows the waste to go out but not the sea- j 
water to come in? 

A This was the intended purpose of the clapper valve, 


When it is in good condition. 


Q What was the condition of what you just referred 
to as the lugs when you saw them? 

A The lugs on the cover plate were wasted to a 
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great extent, probably in exceus of 35 or per cent, which 
precluded their abilty to support a pin which in turn would 
not allow the clapper to be supported on the overhead or to 
be allowed to swing or function properly. 

Q When you say "wasted," what do you mean by that? 

A In this particular case "wasted" means it is no 
longer there. 

Q It disappeared. 


A Yes. 

Q Are you using "wasted" in that sense? That is 
a term of art among seafaring people and surveyors? 

A well, "wasted" would mean a deterioration a.id a 

reduction of the material. In this particular caee the 
reduction would be worn down, either eroded or corroded away 
which in turn possibly brings it to a point where it is 
weakened, where the forces would break it off. 


valve? 


Did you see evidence of such corrosion inside trie 


I did see evidence of this corrosion inside the 


valve. 


Is that the same as saying rust? 


Actually — well, corrosion is a form of rust. 
Now, did you take any photographs in San 


Francisco? 
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A Yes, I did. 

Q I show you on* photograph and ask you if you cam 
identify this as a photograph that you took, or perhaps it 
is at least a representation, a fair representation of what 
you saw (handing)? 

A Yes, sir, i did ta&e the photograph. 

Q And what is that a picture of? 

A This is a picture of the weldment on the under¬ 
side of the clapper valve where it was built up — most likely 
as per the report in Japan. 

MR. MALOOF: Mark it for identification, please. 

(Plaintiffs 1 Exhibit 36 marked for 

identification.) 

MR. MALOOF: I offer it in evidence (handing). 

(Defense counsel examine.) 

Q Is this a picture of the No. 3 port clapper valve 
on the SS John Weyerhaeuser, T ir. Berke? 

A I believe it is, yes, sir. 

Q Were you told that this was ths valve? Did the 
Weyerhaeuser Company tell you that that was that particular 
valve? 

A I was present v/hen it was removed bodily from its 
location on the vessel. 

MR. MALOOF: Is that all right, Mr. DeOrchis? 

SOUTHERN DISTRICT COURT REPORTERS 
IMted States Court house 

Foley Sou Art, my, n.Y. 10007 Telephone : qOrtlano 7-4SD 






1 


mkp4 


367 g 

Berke-direct 


29) 


2 



HR. DE ORCHIS: That does not answer my 

question. I am just trying to find out whether you know of 
y° ur own knowledge that this photograph is a photograph of 
that particular valve? Do you know that of your own 
knowlege? 

THE WITNESS: I took the photograph. 

HR. DE ORCHIS: You took the photograph. 

Well, that answers the question; all right. 

HR. MALOOF; Does that remove your objection 
to this photograph, Mr. De Orchis? 

MR. de ORCHIS: Yes, I have no objection to the 

photograph. 

THE COURT: Received. 

(Plaintiffs' Exhibit 36 received in 
evidence.) 

THE COURT: Where did you take this photograph? 
THE WITNESS: To the best of my knowledge, as I 
recall — I do not have my notes in front of me — in San 
Francisco when the valve was removed from this location or, 
the port Hide of No. 3 hold and brought up on deck. 

THE COURT: Is San Francisco the same as 

Alameda? 

THE WITNESS: Yes, sir. 

THE COURT: This is the time you were there in 
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May, 1967? 

THE WITNESS: Yes, air. 

BY MR. MALOOF: 

Q Now, air, did you have a chance to look at the 
inside of the valve juat opposite the weld — the weld is 
on the outside, I take it? 

A Yea, that ia correct. 

Q Did you see the inside part of the valve where 
that weld was on the outside? Did you see the inside of 
the valve? 

A Yes, sir. 

0 At that place? And what did you see there? 

A The valve was welded and there were no holes oi* 
anything, but you could see the difference — it waa i steal 
casting and the weldment itself subsequently put in. The 
valve was cut in half and then quartered again so that you 
could get a good cross-sectional view of the material in the 
valve Itself. 

Q And were you able to conduce soirewhat whether the 
valve had — whether the valve had filled ir the hole or 
not? 

A Yes, sir, I did. 

0 And what did you conclude from what you sa v? 

A The weldment was also visible and physicsLly 


! 
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capable of being ascertained. The weldment was on the inside 
of the valve as well as the outside of the valve, which led 
me to conclude that a hole was filled with weldment. 

Q And that the weldment went right through the body 
of the valve? 

A Yes, sir. 

Q How long would you say that 'eld was? 

A I believe it was approximately four inches in 
width by approximately an inch and a half to two inches in — 
four inches in length by approximately an inch and a half or 
two inches in width. The depth of the casting I believe 
was about 3/8ths of an inch at that point. 

Q Four inches long. 

A Approximately. 

Q 'Mi-. Berks, would you have any idea what the thick¬ 
ness of a valve like that in that place is when it is rew? 

A Probably 3/8ths to 1/2 inch. 

Q In your career as a chief engineer have you seen 
many clapper valves? 

A I have seen quite a few clapper valves. 

Q Have you seen them new? 

A Yes, I have seen new clapper valves. 

q And have you seen them corroded? 

A Yes, I have seen corroded clapper valves. 
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Q Are you able to give the Court your opinion as 

j to .iow long it would take for corroaion to put a hole tlirough 
a now clapper valve, a hole like the one that must have 
existed in this one (indicating)? 

A Well, various aspects concern how long it would 

■f 

take. There is also an erosion factor, sines the valve 

has a change in area, a change in direction which would add 
to the reduction in the metal of it. 

Q May I add to my question, under normal use for 
what it was designed for on a ship which is used regularly. 

A I would say the expectant life of a clapper valve 
would be a number of years. 

0 Before it would get holed through from corrosion? 

A Yes, sir. 

Q captain, I show you another photograph and ask you 
if you can identify it (handing)? 

A Yes, sir. i believe this is a photograph of the 
ventilator that I had taken on the Weyerhaeuser in San 
Francisco leading down to the No. 3 hold. 

0 This* ventilator goes down to the No. 3 hold? 

A To the best of my rscollection, yes, sir. 

Q And did you take thlspicture? 

A Yes, sir. 

0 And is this a fair representation of what you saw 
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with your own eyes on the John Weyerhaeuser? > 

I 

A Well, that is a picture of the ventilator there. 

Q An actual representation, isn’t it? 

A Yes, sir. 

MR. MALOOFs For Identification. 

(Plaintiffs’ Exhibit 37 marked for 
identification.) 

I 

MR. flALOOF: I offer it in evidence (handing). 

?tR. de ORCHIS: Objection. I do not see the 
relevancy of a photograph of another part of the ship that 
nobody is claiming was leaking. 


MR. MALOOF: This vent goes right down to the No. 

3 lower hold. The witness just said that. 

THE COURT: You might ask him where it is. 

BY MR. flALOOF: 

Q What is that picture again, Mr. Berke? 

A That is a ventilator trunk, cowl-type ventilator 

that leads to the No. 3 hold. 

THE cone*" . it, on LTie deck/ 

i 

THE WITNESS: It is on the deck, yes, sir. 

THE COURT: What does that have to do with the 

case? 

MR. MALOOF: Your Honor, that vent has got a hole 
in it. There was some testimony in this case that tr.a ship 
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v/ae well maintained. I am putting that in to show that it 
is not quite that well maintained. 

HR. WARNER: Hay I isk a question, your Honor? 

i 

MR. HALOOF: And also it could possibly have 
leaked water right into the No. 3 lower hold. 

hr. DE ORCHIS: The testimony that the ship was 
well maintahed on the stand yesterday was by his own sur¬ 
veyor. ! 

f tR. MALOOF: Does that mean that I cannot put in 
any other proof in this case? 

MR. DE ORCHIS: Oka/. 

THE COURT: You may ask a question. 

PRELIMINARY CROSS EXAMINATION 
BY MR. WARNER: 

Q Sir, you say this was No. 3 lower hold? 

A No. 3 hold. 

Q No. 3 hold or the 'tween deck — where is it? 

I 

A I don't recall. It is the No. 3. 

0 As I understand it, the trunk — the trunk part 
is thepart that comes up. It is the pipe that goes into a 
compartment and it is the one where we are talking about a 
cargo compartment, is it? It Is a wide pipe, 12 or 18 
inches — 

A Or 24. 
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Q or 24,and it goes up through the deck end this 

is on the top, you have the big cowling that is like a sort 
of mushroom laying on its side, and the wind blows through 
that down into the cargo compartment. 

So now what I am trying to determine from you, 
this pipe here, the trunk as you call it, where is that 
located? what part of the ship are we talking about? 

A That is on the after end of the No. 3 hold — 
most likely, as I recall this thing, to the best of my 
recollection, just forward of the midship house — just 
immediately forward of the midship house. 

0 Are you telling me that the trunk or the ventila¬ 
tor cn the after end of the No. 3 goes all the way down into 
the lower hold, or does it stop in the 'tween deck? 

Let us assume for the moment — straighten me out now — 
we are now standing in No. 3 lower hold, arid it is forward 
where the Court is sitting — 

MR. i'lALOOF: Your Honor, I have offered a photo¬ 
graph to show thj condition of the ship. 

% 

THE COURT: He may examine on the voir dire. 

It would be helpful if you make your questions a 
little crisper. 

The witness told me that this was a ventilator 

on deck. 
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Is there anything mo.:e to it than that? 

MR. WARNER: Your Honor, he has come back and said 
it goes all the way into the hold — 

THE COURT: He did not say that. 

Q Does it go into the hold? 

A It goes into the hold. I do not know whether 
it goes in the upper 'tween deck or the lower hold. it goeii 
into the hold. it penetrates the deck. 

Q The distance from thu bottom of the hold up to tho 
'tween deck is about 18 or 20 foot, isn't it? 

A Approximately. 

Q Where did you take the picture? what is that 
supposed to delineate? 

A That is on the deck. 

t That is on the deck of the vessel? 

A Yes, sir. 

MR. WARNER: I have no objection. 


Orchis? 


THE COURT: Do you Juive an objection, Mr. De- 


MR. DE ORCHIS: If the owner has no objection. 


I have no objection. 


THE COURT: All right, received. 
(Plaintiffs' Exhibit 37 received in 


evidence.) 
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THE COURT: May I tw*e that, please. 

(Handed by the clerk to the Court.) 

MR. MALOOF: May I continue, your Honor? 

THE COURT: Yes. 

DIRECT EXAMINATION CONTINUED 
BY MR. MALOOF: 

0 *lr. Berke, I show you another photograph 
aak you if that is familiar to you? is it a photograph that 
you took, and is it a representation of what you saw on the 
John Weyerhaeuser in the Philippines (handing)? 

A This is a picture, a photograph that I took and 
I had in my file. To the besc of my recollection, it is 
either the same ventilator or a different view of it, or the 
other one on the other side oil the No. 3 hold — the No. 3 
hatch on deck, of the ventilator trunk. 

Q And from your experience at sea and as a hull 
surveyor does it teach you anything about the John Weyer¬ 
haeuser? 


question. 


MR. DE ORCHIS: I object to the form of the 


THE COURT: Sustained. 


Q What did you interpret this to mean? Why did you 
take a picture of it? 


It showed some wastage, deterioration of the 
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ventilator trunk. 

0 Describe the wastage in that photograph. 
f It would appear visually that there are sections 
of the ventilator trunk that lias a reduced thickness to it, 
which would indicate that there was some rust or some scale, 
or in this particular case some maintenancewould have been 

applied because it is painted, but there is a reduction in 
the material. 

0 In other words, they painted over the corrosion 


and wastage? 


A There is a reduction in the material, yes, and 
it is painted. 

MR. MALOOFj For identification. 

(Photograph marked Plaintiffs' Exhibit 38 for 
identification.) 

MR. MALOOP: I offer it in evidence (handing). 

MR. WARNER: Defendant Weyerhaeuser cannot aee 
the relevancy of this, but to save time, no objection. 

THE COURT: Received. 

(Plaintiffs' Exhibit 38 received in 
evidence.) 

BY MR. MAI/X)P: 

Q Mr. Berks, I show you another photograph and ask 
you what that is (handing)? 
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A I believe it is a picture of a man who climbed 
up the side of the vessel — most likely the No. 3 hold, 
the after end of No. 3 hold, and he is in the vicinity of 
the port clapper valve of No. 3 hold. 

Q Is this another man climbing up to the valve? 

A The quality of the picture is not — the man has 
a pair of coveralls. I don't recognifee the man, but there 
is a man up alongside the clapper valve, the port clapper 
valve. 


Q Did you take this picture? 

A Yes. 

MR. MALOOF: For identification. 
(Plaintiffs' Exhibit 39 marked for 
identification.) 


MR. MALOOF: I offer it in evidence (handing). 
MR. WARNER: No objection. 

THE COURT: Received. 

(Plaintiffs' Exhibit 39 received in 
evidence.) _ 


BY MR. MALOOF: 


Q Mr. Berke, in your duties as chief engineer, did 

you have occasion to check the condition of the clapper valves * 
A Yes, sir, I did. 

Q will you tell the Court how you did it? 


SOUTHERN DISTRICr COURT REPORTERS 
united States Court house 

-oley Square. N.Y., MY. WOO? Telephone 00 ,u land 7-40BD 















mkp 


310 


378 a 

Berke-direat 

Generally you would examine it with a teat hanmer, 
externally, the sound for the soundness to see if there is 
any deterioration or anything. you would lift the cover- 
plate up and look at the clapper, the disk -- that is, the 
clapper disk, the seat, the pin, the lugs, the gasket, and 
the general internal condition of the valve itself, free it 
up and make whatever repairs would be indicated or whatever 
else would make it so that It would be safely operable. 

Q If you just wanted to check the outside of a 
v «lve,what would you do, sir? 

A You would sound it with a test hammer. 

Q You would hit it. 

A Yes, sir. j 

Q What would be the purpose of doing that? 

A To determine just how sound it is, and If you can 

dent it so far as thickness, and thed>ility for it to con¬ 
tinue in service. 

0 You might get some idea of how thin it was, is 
that it? 

A That is correct. 

Q Did you COM to . conclusion after seeing whatever 

fact, you could of the source of the water into the Ho. 3 
lower hold? 

A T have stated my opinion in a report — looking 
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«t the vessel on drydock cud exenlnln, the other hull ares., 

end in consultation with the other attending surveyors in 

the Philippines, as I say, also further extended by looking 

| at the vessel on drydock, and the only reason for water to 

enter the No. 3 or Ho. 2 hold aa I could have determined it 

at that time would have been through a leaky either port or 

starboard or both clapper valves. 

Q were there hull surveyors there In the Philip¬ 
pines and in San Francisco for Weyerhaeuser? 

A T : her " Werfe rectory bodies in San Francisco and 
there was a company representative for Weyerhaeuser in 
San Francisco — 

Q Do you remember his name? 

I 

* and other representatives. 

i believe Mr. Baumgartner, as I can recall, was in 
San Francisco. 

C Wera there an y opinions that you all generally 
agreed upon as concerning the entry of water? 

A There are a few reports of the ABS surveyor in 
Japan and also the classification ABS surveyor in the 

Philippines, that j. w __ .... . . 

it was their opinion that the water entered 

th. V....1 wlth.r through th. port or starboard or poaalbly 
both clapper valves. 

MR. DE ORCHIS: I would object to the opinion 
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stated to him by other experts, since they cannot be croes- 


examiaed. 


THE WITNESS: I refer to reports. 

THE COURT: It comes a little late, but I will 


sustain ib. 


* I do not think you can tell us what somebody else'u 1 
opinion is, other than the witness himself. 

i 

3 What was your opinion, sir, as to the entry o! 


water? 





A My opinion as to the entry of water was probably 
due -- most likely due to the port and starboard or both 
clapper valves in No. 3 hold. 

3 Did you study the logbooks in this case? 

A I examined the logbooks, yes, sir. 

3 Deck and engine? 

A Yes, sir. 

2 Do you have an opinion as to when this leakage 
might have begun on this ship from this source? 

\ It is my opinion that the leakage started prior to 
the start of this voyage. 

There are notations of a considerable amount of 
water found in the No. 3 hold and in a prior voyage from 
soundings recorded in the logbooks. 

3 Did you study the pumping records of prior 


SOUTHERN DISTRICT COURT REPORTERS 
United States C ourt house 

Foley Square, N.Y., N.Y. ’0007 Telephone: OOrtlaho 7-CQO 

















I 


4 


> 


1 l! 
!i 

2 I 

i 

3 l: 

4 

5 

6 

7 

8 
9 

1C 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


381 a 

mkp Berke-direct 3 ?. 3 

voyages? 

A Yes, sir, I did. 

Q Were they sent to you? 

A I have seen many notations oi 5 a conjiderable large 
amouxtt of pumping in the No. 3 hold on a prior voyage. 

THE COURT: Where are the bilges on the vessel? 

THE WITNESS: On this particular vessel the No. 2 
and No. 3 holds are common, with a non-watertight bulkhead. 

You have a weld on the after end of the No. :> 
hold, both port and starboard, in which the sounding pipe, 
which leads from the deck, drops down into it, and it iu a 
box of approximately seven feet in width, running towards 
the starboard, approximately 18 inches in length by approxi¬ 
mately 18 inches in depth. 

THE COURT: Are the bilges in an area under what 
I would call the floor of the hold? 

THE WITNESS: They are recessed in the tank top, 

yes. 

THE COURT: Now you have lost me on that. 

MR. MAlOOF: That is the floor, your Honor. 

THE COURT: What do you mean by "recessed in the 

tank top"? 

THE WITNESS: The lower hold lei — there are 
doublebottom tanks. They have watertight and airtight 
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2 

j flooring on a plate — that would be what you would call the 

3 

■ floor, and on tie after end of it the vessel normally has 

4 

| that is, she trims aft, and the water would flow 

5 

aft and the water would flow into these recessed boxes 

6 

from which the bilge pump would pump it out — it is a 

7 

reservoir. 

8 

| 

• 

THE COURT: Try to make it simpler for a non- 

9 

nautical person. 

10 

THE WITNESS: Yes, sir. 

j 

11 

THE COURT: The bottom of the hold is what I call 

12 

a floor? 

13 

| 

THE WITNESS: Yes, sir. 

14 

THE COURT: Is there a bilge under that floor? 

15 

THE WITNESS: There is a recessed box — a box 

I 

16 

1 

which would act as a reservoir on the after end that fit.j 

17 

into that floor. 

18 

THE COURT: What I am trying to get at, if I can 

19 

I 

first establish the construction, is how ddes the water get 

20 

out of the bilge under the floor of the hold? 

21 

THE WITNESS: There is a pump in the engine room 

22 

which is called a bilge pump, and it is piped to this 

23 

reservoir which works by suction in the reservoir, and the 

24 

bilge pump pumps that water overboard. 

25 

THE COURT: I am not concerned with pumping the 

I 
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2 

watoc overboard. Sup)x>se you did not have any pump, and 


3 

if you had water in the bilge would it eventually get out 


4 

into the hold? 


5 

THE WITNESS: Yes, sir. 


6 

THE COURT: How would it do that? 


7 

THE WITNESS: Well, by overflowing this reser¬ 


8 

voir. When fche depth of the water gets above 18 Inches 


9 

it would continue filling up the hold. 


10 

THE COURT: Well, is there a little well in <:he 


1) 

* 1<x >r of the hold that goes down to the bilges; is that it? 


12 

THE WITNESS: The well would be considered v/hat 


13 

you call — where we take the soundings. That is the lnwe&t 


14 

extremity of the floor, where you would take the sounding. 


15 

That is lower than what you just referred to as the floor — 


16 

what we call the tank top. 


17 

MR. MALOOF : May I ask the witness to draw a 


ie 

picture of it, your Honor? 


19 

THE COURT: All right. 


20 

There has been talk hare about water in the 


21 

bilges on earlier voyages and about how the water got out 


22 

of the bilges into the hold. 


23 

mr. maloop: Mr. Berke, will you draw — 


24 



25 

THE COURT: I have not been able to figure out 


how ^;hat occurs. 
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BY MR. MALOOF: 

Q ?tr. Berks, would you draw a picture of what the 
Judge wants to know about the bilges so that it will be 
clearer (handing to witness)? 

(Witness draws.) 

MR. MALOOF: Will you please mark that for 
identification. 


; 

I 



i 

\ 


(Plaintiffs' Exhibit 40 marked for 
identification.) 

BY !1R. MALOOF: 

Q Mr. Berke, will you try with that drawing that 
you just made to answer the Judge’s questions in as much 
detail as you can? i 

I 

I 

A This bottom line (indicating) indicates the bottomj 

, . ( 

plating of the vessel which is exposed to the sea. The 

construction of this Liberty-type vessel has a double- | 

bottom tank, which is approximately 42 inches in height. j 

That has a tank top steel construction which is welded, and ! 
that is watertight and airtight. The cargo space is above 
the tank top. Any water that would find its way into the 

hold would normally flow aft because the vessel is lower _ 

she is trimmed aft, would flow aft along the tank top, 
and find its way into the bilge, what we call a rose box. 

I 

It has a perforated plate on it which would act as a 
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strainer to allow water in it and normally disallow 
into that area, which would tend to plug it. 


31 <5 a 

the cargo 
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(continuing) Bilge piping fit into this 


rose box, and that is attached to the engine room. The 
soundings are taken from the deck through the sounding 
pipe over here, which leads down into this rose box, ar«i 
by sounding the rose box from the deck or the bilge from 
the deck you would know how much water you have in thir 
rose box„ 

Now, this is approximately 18 inches in height, 
so that when the water in here is aJjove 18 inches, then 
the water v/ould be all over the various departments in the 
hold or in the cargo. 

THE COURT* So the bilge is only this litt.ie 
box which you call a rose box? 

THE WITNESS: That is a bilge well, yes, 

sir. That is the bulge. 

THE COURT: V.’hat' j in this large area narked 

double — some kind of a tank? 

THE WITNESS: Bottom tank. 

THE COURT: What is in that tank? 

THE WITNESS: At various times e.-.ther balleist 

or fuel bunkers. 


isn't it? 


THE COURT: This rose box is guite small. 


THE WITNESS: Yes, sir. 
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THE COURTS So once that is filled up with 


water to a height of more than 18 inches it begins to flow 
over what 1 would call the floor of the hold. 

THE WITNESS* That's correct. 

THE COURTS That is helpful. 

But it wouldn't take very long for that small 
bilge box to fill up with 38 inches of water, would it, 
if there were a lot of water coming in? 

THL WITNESS. No, air, it wouldn't. 

BY MR. MALOOF: 

0 If you are pumping at the same time does it 
take a little longer to fill up the biige? 

A If you would continuously excavate it would take 
a longer time. 

O When you say excavating doyuu mean pumping? 

A Removing, yes, sir. 

0 Is there any other way to get water out of i . 
bilge well except pumping it out? 

A I would say that would be the only way 1 covId 

think of to get the water out. 


evidence? 


THE COURT* Do you want to offer that in 


MR. MALOOF* Yes. 

THE COURT: It would be helpful as a diagra 
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2 

of tie appearance of this bilge. Any objection 

to 


3 

it? 




4 


MR. WARNER: Ho objection. 



5 


THE COURT: All right. Received. 



6 


(Plaintiff's Exhibit 40 was received in 

evi- 


7 

dence.) 



8 

BY MR. MALOOF: 



9 

Q 

Mr. Berke, if the only difficulty with 

this 


to 

valve were the deformed disk would there have been 

an entry 


n 

of water 

into the cargo hold? 

! 

i 

12 

A 

No, sir, there wouldn't have. 

1 

13 

Q 

1 

Would you explain what else was required for 

14 

water to 

come into the ship in this fashion? 

i 

15. 

A 

A hofci in the body of the valve or a leaky 


16 

gasket in 

the cover plate. 



17 

0 

In other words, the disk is designed to 

keep 


18 

sea water 

, the ocean, out of the pipe, isn't it? 



19 

A 

That is its intended purpose,, yes, sir. 



20 

0 

If the disk doesn't work the ocean will 

f 

come 

21 

into the? pipe, is that true? 



22 

A 

That's correct. 



23 

Q 

4 

But it won't go into the ship at that stage yet, 

i 

24 

will it? 


i 

25* 

A 

I 

No, sir, it wouldn't. 

! 

i 

i 

i 


1 

i 
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THE COURT: Where would it go, out of 

curiosity, right up into the toilets? 

THE WITNESS: Yes, if the seas were blowing 

hard enough. 


Q But when there is a hole in the bottom of ths 
valve ae well as a deformed disk or a disk which is not 
even on the lugs, then where would the ocean go? 

i 

A It would gain access into the cargo hold. 

I 

0 When water comes in in that fashion will you 

explain to the Court how it shows up in the bilge sound¬ 
ings? 


A The water would find its way back into that rose 
box and it would be required of someone in the deck 
department to sound the bilges, and when they sound — , 

twice a day — and when they sound the bilges they would 
find that there is water in the bilges or rose box. 

j 

0 In other wo::ds, the water comes in through 
the disk and then into the hole in the bottom of the valve 

j 

in this case? 

A Yes. 

i 

<) Where 1 b the valve on the John Weyerhaeuser in 
relation to the bilge well? 

1 

h Approximately 20 feet above it. 

0 Pretty much in the same part of the ship? 
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1 2 

A 

i 

On the after end of the No. 3 hold, yes, sir. 

1 

0 

The port valve is pretty much above the port 


1 

bilge well? 


1 5 

A 

Approximately. 


1 

0 

But they are both in the after section? 


1 

A 

Yes, sir. 


1 8 


THE COURT! Are there two bilge wells? 


1 


THE WITNESS: Yes,sir, one on the port and 


1 0 

one cn 

the starboard side. 


1 

0 

So the water would cone in and find its way to 


1 12 

the kilge wells? 


1 3 

A 

That's correct. 


1 4 

0 

Who makes the soundings aboard a ship like this? 


1 5 

A 

Usually, under the direction of the officers, 


1 16 

it would be either the carpenter or the boatswain. 


1 7 

Q 

What's the purpose of making soundings in a 


1 18 

• cargc hold? 


19 

A 

Continually to monitor if there is anything 


20 

amiss , 

lf there is any water gaining access to the cargo. 


21 11 

for the 

protection of the cargo. 


22 

1 

Also, for the hull's integrity, of course. 


23 

0 

When you were a chief engineer, and you said. 

1 

24 

I think 

, you were in charge of pumping the bilges — 

• 

25 

A 

I was basically charged with the operation ot 

1 
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the angine room, and this is one of the engine room 
services. 

Q So you were in charge of pumping the bilges r 
right? 

A Yes, sir. 

0 Did you record any place when you pumped the 
bilges? 

A Usually you entered it into the engine room 
log, yes, sir. 

Q Would you know the purpose, why that entry would 
ne made? 

A To record the duties of the watch engineer, the 
watch personnel, andvhat activity they engaged in during 
their particular watch, and what pieces of equipment were 
in use during that watch, and also to comply — in this 
particular case they would be requested to pump various 
sections of the vessel by someone in the deck department, 
so it would indicate their compliance with the request. 

Q Are there times when the deck department will 
tell the engine room to do certain pumping? 

A That is correct, sir. 

Q Prom the bilges? 

A Various bilges. Otherwise the engine depart¬ 
ment would not normally know which. They don’t take 
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So they rely on the soundings that are taken 


by the carpenter? 

A That*s correct. 

0 If someone picked up an engine logbook, a 
chief? engineer's logbook, and read it, say a seafaring 
man, and read the pumping history, would it mean anything 
to him — should it mean anything to him? 

A It would appear that the pumping was quite 
extensive and repetitive and almost daily and a consider¬ 
able period of time, and specifically oriented to the 
No. 2 hold. 


Is that what you noticed when you looked at th 


log? 


A There were quite a few notations of pumping the 
No. 3 held, yes, sir. 

0 As distinguished from other holds? 

A That's correct. 

0 As a seafaring man, what did that mean to you? 

A Offhand, I believed it would have been an 

indication of something being wrong and apparently should 

be in/estigated or investigated further than just rather 
continue pumping. 

ffhen we are talking about pumping we are talking 
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about pumping what? 

A We arc talking about pumping bilge water over¬ 
board. 

0 When you say it is an indication of something 
wrong, can you be more specific than that? 

A I personally would be inclined — I believe a 
prudent man would be inclined to investigate why so much 
pumping would be required. 

0 Why would you be so inclined? 

A Because it is not normal. 

0 And having looked at the logbooks in this 
case, would you 3ay from your experience that what you 
saw was not normal prior to the Iligan voyage? 

A In my opinion, it would appear to me it 
would not be normal or perhaps excessive. 

0 Do you know what kind of a system the Weyer¬ 
haeuser Company had for sending copies of the logbook 
to the home office? 

MR. DE ORCHIS* Objection, unless we lay a 
foundation for that. Was he an employee of Weyerhaeu¬ 
ser? 

MR. MALOOPt Do you have to be an employee 
to know that? 

MR. DE ORCHIS* Then let*£; find out how he 
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THE COURT* Sustained. 

MR. MALOOFt I withdraw the question. 

THE COURT: Wasn't there something on that 

in the depositions? 

MR. MALOOF: Yes. I thought I would simply 

advise the Court it was done by carbon copy pullouts 
sent to San Francisco, but I will withdraw the question. 
BY MR. MALOOF* 

0 In your investigation of the facts concerning 


12 

13 

14 

15 

16 

17 

18 

19 

20 


this case, Mr. Berke, did you consider the characteristics j 
of this case in connection with the 1966 Safety of Life 
at Sea Convention? 

A I don't understand your question, Mr. Maloof. 

MR. MALOOF: I withdraw the question. 

Q Does the SOLAS, or the Safety of Life at Sea 
Convention, have to do with how deep a ship can be laden? 

A There is a Convention, with most nations 
signatories, that would be used as a cormon yardstick of 




what would be referred to as safe conduct since the 

i 

vessels intercliange in world ports, yes, sir. 

Q Is there any relation betweer that Convention 
and the size of cargo holds and the number of water¬ 
tight bulkheads you have? 
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A I am not conversant with that particular aspect. 

T Do you recall the John Weyerhaeuser received 
permission to return to the United States after the 
Philippines? 

A She got permission to proceed to return to the 
United States, ye3, sir. 

Q Were you involved in any part of this? 

A That would be a classification requirpment. 

I was there solely for investigative work on behalf of 
principals there. 

0 Did you discuss this case or this valve with 
the chief engineer of the John Weyerhaeuser? 

A I looked at the d5.sk or the clapper that he 

had in his room, and I also looked at the reports. I 
don't recall whether he had the reports or what transpired 
and what repairs were nade in Japan under two different 
circumstances. 

o What reports are those? 

A There was a diver's report, an ABS report, 
and a few other reports, I believe, of some other surveyor. 
I have some of the comments of the reporcs which were fur¬ 
nished me of what preceded the repairs and the findings 
in Jaj>an. 

0 bid you discuss the lugs of the clapper valve 
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with the chief engineer? 

A I don't recall that particular phase of the 
conversation, no, sir. 

0 You nay refresh your recollection, if you 

wish. 


Your witness, 


(Pause.) 

MR. MALOOPs 
CROSS EXAMINATION 
BY MR. WARNERt 

3 Mr. Berke, I understand you first saw the John 
Weyerhaeuser in Iligan City? 

\ That's correct. 

Q Had you ever been on board her before? 

A I don't recall ever being on board her before, 
no, sir. 

0 When you went on board,the valves that we have 
been talking about, the clapper valves, as they are re¬ 
ferred to, was the starboard one encased in cement? 

A That's correct. 

0 So ths first tine you saw the starboard one 

was when the vessel arrived at San Francisco, or 
Alameda shipyard of Todd, is that correct? 

A That's correct. 

Q Did y>u observe the valve in place or only on 
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the deck of the vessel? 

A I observed when they broke the cement off 

and brought the valve on deck. 

Q Did you sea any sign of leakage of the star¬ 
board valve? 

A I did not see any sign of leakage of the 

starboard valve. 

0 At any time? 

A At any time. 

0 Did you see any fault in the gasket or anything? 

A I did not see any fault in the gasket. 

0 So your opinion that both the port and the 
starboard were leaking is based upon what someone 
else told you? 

A My conclusion is that it was put in a cement 
box and tightened and disturbed and it may have been 
leaking. The cover plate was loose and it may have been 
leaking. 

0 It may have been leakinq? 

A Yea. 

Q Are you certain it was leaking? 

A Mo, sir. 

0 The port valve you saw in Iligan City, you 

climbed up, you testified on your direct, and you looked 
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at it and you saw welding, and you gave some dimentions 
as to the amount of the weld that was there. \ihat 
was the initial hole, do you know, opening? 

A No, sir, I do not know what the initial hole 

was. 

0 The process of filling in the weld could have 
cut away some of the original metal and widened the open¬ 
ing? 


A It could have widened the opening, yes, sir. 
Q How much? 

A I don't know, sir. 


MR. WARNER: 


I ask these seven pliotographs 


be marked for identification. They purport to be phot.o- 


graphs of the port clapper valve. No. 3 hold of the 
John Weyerhaeuser on the voyage in question. 


MR. MALOOF* Is Mr. Warner saying that 
they are photographs of that? 

THE COURT* He says they are purported to 
be. 


MR. MALOOF: By whom? 

THE COURT* By him, I gather. 

(Defendant Weyerhaeuser Exhibits F through L, 
inclusive, marked for identification.) 

Mr. Berke, am I correct you testified th<_ 
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port valve was brought up on deck and later it was quartered 
I believe you stated? 

A That's right. 

0 I show you these photographs and ask if you 
can identify then. 

ftR. MALOOP: I object to the form of the 

i 

question, your Honor. 

THE COURT* Overruled. 

A It appears to be the port clapper valve of the 

John Weyerhaeuser. 

MR. WARNER: I offer these exhibits in evi¬ 

dence . 

MR. MALOOF: If it please the Court, this 

is the first time we have seen these pictures. If we 
may, we would like to have a minute to look at then. 

THE COURT: We will go to lunch now and 

adjourn to 2 o'clock. You can look at the pictures, 

and also at those exhibits. You will remember we are 
holding up on those, the exhibits to the deposition. 

You are going to let me know whether you have any objection 
to those. 

Two o'clock. 

(Luncheon recess.) 
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AFTERNOON SESSION 


2.00 p.n. 


H ER MAN B E R K E, resumed. 


THE COURT: At the time we broke for lunch 

certain photograph* had been offered. 

Is there any objection to them? 

7TR. MALOOF: Judge, the plaintiff objects to the 
introduction of those photographs. There is no evidence as 

i 

to who took then. There is no evidence that they are 

l 

actually this particular port clapper valve. As a matter 
of fact, the best evidence of the valve itself would be the 


valve. 


Plaintiff earlier in this case sent a letter to 
the defendants to retain it. I believe they retained it. 

I subpoenaed it for the trial, and I call for its production 
at this time. 

THE COURT: May I see the photographs, please:’ 

(Handed to the Court.) 

MR. MALOOF: I might add it doesn't look like 
they are pictures of the entire valve either because the 
inspection plate which used to have the lugs on it isn’t in 
those pictures, nor is the disk. 

MR. DE ORCHIS: if ycur Honor please, may I have 
a short voir dire of this witness on these photographs? 
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I 

THE COURT: Ye 8 . All that T !r. Berke has said so I 

i 

1 

far, according to my notes, is that they appear to be the- 
port clapper valve. 

Go ahead. 

PRELIMINARY CROSS EXAMINATION 
BY MR. DE ORCHIS: 

0 Mr. Berke, you understand that you are still under j 

oath? 

A Yes, sir. 

MR. DE ORCHIS: May I have the* photographs, your 

Honor? 

(Handed to Mr. DeOrchis.) 

0 Now, you were on the ship at the time that — 
after the ship got back to Alameda when the valve was brought 
up to the deck for inspection? 

A Yes, sir. 


18 

19 

20 
21 
22 

23 

24 


0 And at that time was the valve quartered — had 
it been cut into four pieces? 

A. No, it was brought up in one piece on deck. 

C And subsequently when it was cut into four pieces 

did ycu see the valve? 

A Yes, sir. 

C> Where did you see it? 

A In the shop in Todd's Shipyard at Alameda. 
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Q Now I ask you to look at this particularttack j 
and white photograph, which is markud Defendants’ Exhibit L ' 
for identification (handing) — take a close look at that | 
photograph and tell me whether that is a fair representation j 
of what you saw in that shop that day when you were looking , 
at the quartered valve. 

A (After examining) That appears to be the valve 
I wau looking at. 

I 

i 

Q Is that the welding that had been placed at the 
location where the hole had been? 


(After examining) Yes, that appears to be t.l e 


weld, 


Q Now i show you the photograph that you took on 
the nhip of the valve to demonstrate where the welding vas 
(handing). 

Now looking at the two photographs, i 3 there any 
doubt in your mind that these are photographs of the sane 
valvfc? 

A They appear to be photographs of the same valve. 

Q And is that also true of these other photographs 

which I now place before you — that they are at least 
fair representations of what you saw in that shop on that day 
in Alameda when they showed you the quartered valve? 

A It appears to be the same valve. 


scutherv DISTRICT COURT REPO.^TEF’S 
1*hted States Gjurt house 

Koto 5QUAT E. MY., N Y. 10007 TELETHON: COaTUUIo 7-CR? 







403 a 

mkp Bcrke 334 

MR. DE ORCHIS: I have no further questions. 

MR. MALOOF: Judge, nothing that I have heard 
just now meets my objection, that I have subpoenaed the 
valve. It has not been brought here. 

THE COURT: We can take that up later. 

MR. MALOOF: Yes; and, secondly, this does noc 
seem to be a picture of the whole valve — if I may ask tne 
witness a question at this time? 

THE COURT: You may ask him a question. 

PRELIMINARY EXAMINATION 
BY MR. MALOOF: 

Q Mr. Berke, in these seven photographs! that are in 
front of you now that have been marked in evidence, do you 
see any picture of the inspection cover with the lugs attache*]) 
to it? 

A No, sir, I do not. 

Q Take a good look and be sure. 

A (After examining) No, sir, I do not. 

Q Do you see any picture of the disk that you said 
was warped and misshapen? 

A No, sir, I do not. 

MR. MALOOF: I repeat my objection, your nonor. 

THE COURT: I will overrule the objection and 
receive them. They are offered in evidence for other 
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features — such as the disk — you may do that. 

I will receive these. 

(Defendant Weyerhaeuser ExhibitsF through L 
received in evidence.) 

THE COURT: There has been a sequent made for the 
production of the valve itself, and I suppose this might!.© 
a convenient time to take that up while the witness is on 
the stand. 


Do you have the valve? 
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*'R. WARNER: No, your Honor. 

The valve has been lost. 

I have here an affidavit from lawyers in San 
Francisco, of the firm of Lillick, McHose, Wheat, Adame b 
Charles, and another affidavit of Mr. D. Thomas McCune, and 
I also have one from Robert Ray, a licensed metallurgist. 

THE COURT: You have no idea where it is? 

MR. WARNER: May I read the affidavit for the 
record, your Honor? 

THE COURT: Go ahead. 

MR. WARNER: "D. Thomas McCune, being duly sworn, 

says: 

"I have been a member of the State Bar of 
California since January, 1965, and have been in the 
employ of the San Francisco law firm of Lillick, 

McHose, Wheat, Adams & Charles since- September, 

1965. 

"In March of 1967 the Lillick office was engaced 
y Weyerhaeuser Line to act on its behalf in connection 
with a claim for damage to certain cargo carried in 
Lhe John Weyerhaeuser from Baltimore to the Philippines 
during the period December, 1966 - March, 1967. 
Following this voyage the vessel wae scheduled for 
drydocking at Todd Shipyards, Alameda, California. 
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It was agreed between myself and the New York 
l inn then knov/n as Kelly, Donovan, Robinson and 
Maloof, the attorneys for the cargo claimants, that 
the overboard discharge valve located on the port side 
of No. 3 lower hold would be examined while the veseel 
was at Todd'8. I appointed ”r. Robert Ray, a j 

metallurgist associated with Testing Engineers, and 
fir. John Walsh, a marine surveyor, to attend on behalf 
of Weyerhaeuser Line. Mr. Herman Berke was appointed 
1 o act on behalf of the cargo claimants. 

i 

"The valve in question was removed from the John 
Weyerhaeuser at Todd's and taken to a shop where it 
was sectioned in the presence of myself and Messrs. j 

Ray, Walsh and Berke on May 6, 1967. Following 
examination, I requested Mr. Ray to take custody 

valve and retain it pending a decision concerning 
further tests and examinations. I have not seen the 
valve since May 6, 1967. 

"In a telephone conversation with Mr.Donovan on 
*ia.y 9, 1967, I informed him that the valve was in Mr. 

; 

Ray’s custody and I requested him to appoint a metal¬ 
lurgist to participate in a further examination of the 
valve or to agree to have Mr. Ray act for all con¬ 
cerned. I repeated this request in a letter to Mr. 
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Donovan dated June 28, 1967, and stated that in the 
absence of a response I would instruct Mr. Ray to 
conduct a metallurgical examination of the valve. 

Jlr. Donovan responded to my letter cn July 5, 1967. 

He declined to appoint a metallurgist of his own or to 
accept rir. Ray. lie also requested that nothing be 
done with respect to the examination of the valve 
until some agreement had been reached converning it.i 
disposition. In view of his position and in view of 
the probability that New York would be the situs of the 
litigation, I did not issue any instructions to Mr. 

Ray concerning disposition or further examination of 
the valve. 

"In October I received a bill from Mr. Ray for 
$100, covering his inspection of the valve on May 6, 

1967. This bill was paid on or about February 12, 1963 
Other than the payment of this bill I have no record 
or recollection of any contact with Mr. Ray concerning 
the valve subsequent to his examination of it on f’ay 6, 
1967. The last record in my file concerning the 
custody of the valve is a letter to Messrs. Symmers, 

Fish & Warner dated May 17, 1968, noting that the 
valve was in the custody of Testing Engineers. 

"On April 17, 1972, I received a letter dated 
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1972, from Mr. Pish in which he requested 
that the valve be forwarded to New York. I sub¬ 
sequently contacted Mr. Ray by telephone and communicat¬ 
ed lr. Fish's request. ’lr. Ray remembered examining 
the valve at Todd'a <n May, 1967, but was uncertain in 


hid recollection concerning its whereabouts after that 
tine. He subsequently informed me that he had tried 
to locate the valve but could not find it. 

"I have at no tine since May, 1967, authorized 
any person other than fir. Ray to assume custody of the 
valve nor have I instructed him or any other person 
to dispose of the valve or perform any tests or 
examinations of it. 

"Subscribed and sworn to before me this 7th 
day of July, 1972." 


} 

I 

I 

I 


i 
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May I have this (marked for id.antif ication? 

THE COURT: Yes. 

HR. iiALOOF: I object to the entire reading of 

the affidavit in evidence. It is highly irregular to 
explain the loss of a valuable piece of evidence which the 
defendants were requested in writing on ’’arch 8, 1967, even 
before the ship arrived at Iligan, "Please keep tie valve." 

I object to the entrance of that affidavit in 
evidence. I cannot cross-examine it. 

I ask Mr. Warner to admit that Weyerhaeuser Company 
received this letter — 

THE COURT: Wait a minute. Take it step by step. 

MR. MALOOF: I am sorry, your Honor. 

THE COURT: The affidavit of this man, whatever 
his name is, will be marked for identification. 

(Affidavit marked Defendant Weyerhaeuser 
Exhibit M for identification.) 

THE COURT: Now you hm affidavit thore 

that explains your inability — 

i 

MR. WARNER: Yes, your Honor. 

THE COURT: — to produce the valve — and I will 
illow you to read it or submit it. 

MR. WARNER: Thank you. 
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"Robert Ray, being duly sworn, says: 

"I have been a licensed metallurgist in the 
State of California since 1966. At the present time 
I am aaiployed by Testing Engineers, inc., 2811 Adeline 
Street, Oakland, California. In 1967 I acted as a 
consultant to Testing Engineers, maintained my office j 
on its premises and used its facilities as required 
for my work. In April, 1967, I was contacted by D. 

Thomas McCune, Esq., of the San Francisco law firm of 
Lillick, Me Hose, Wheat, Adams & Charles, lie requested 
me to attend the vessel John Weyerhaeuser while she was 
on drydock at Todd Shipyards, Alameda, California, 
in order to inspect one of her overboard discharge 
vales. I attended at Todd's on May 6, 1967, for 
this purpose. The overboard discharge valve located 
on the after port side of No. 3 lower hold was removed 

| 

from the vessel and taken to one of Todd's workshops, 
where it was sectioned in order to facilitate in- 

r 

spection. This sectioning was done in the presence 

of myself, fir. McCune, Mr. John Walsh and Mr. Herman 
Berks. I waa informed by Mr. McCune that Mr. Walsh 
vas a marine surveyor engaged by him and that Mr. Berke ^ 
vas a marine surveyor engaged by a New York law firm. 

After the valve was sectioned, the other two surveyors 
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and myself examined it. At the conclusion of this 
examination the valve was placed in my custody pending 
some further decision concerning additional examination 
and testing. 

"I have no present recollection of what I did with 
this valve following the examination at Todd's except 
that I am certain I did not conduct any further examina- 
tlom or tests of it. In accordance with usual procedure 
I would have taken the valve to the premises of Testing 
Engineers, identified it with a tag indicating its 
source and placed it in a storage vault used for such 
items. 

"On September 30, 1967, I sent an invoice to 'Ir. 
McCune in the amount of $100 covering my attendance 
at Todd's. This was paid in February, 1968. I heard 
nothing further from Mr. McCune concerning the valve 
until April of this year %/hen I received a telephone call 
from him. Mr. McCune said that the lavryers in New York 
had requested him to arrange to have the valve forwarded 
to them. He asked me what should be done to accomplish 
this. I told him that while I recalled examining the 
valve at Todd's, I could remember little else about it. 

"Following this conversation I conducted a search 

of the premises of Testing _, 

^ Engineers for the valve 
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but could not find it. (Tasting Engineers is still 
° , in the same building it was in May, 1967. Additional 

^ | ‘ PaCe Was acqulred in storage and other purposes. 

5 j AU atora ^ araas ^re searched.) I also inquired of my 
associates if any of them had any recollection of the 

( valve, and they replied that they did not. 

At this time I am unable to explain the 
o , disappearance of the valve. i „ greatly hampers by the 
lact that It has beeo over five years since I examined It. 

' % 

I can only say that I never authorized Its disposition nor 

I did l ever transfer custody of It to anyone else. 

"Subscribed and sworn to before me this 29th day 
of June, 1972." 

May I have this marked as an exhibit for identi¬ 


fication? 


THE COURT: You may. 

(Affidavit marked Defendant Weyerhaeuser Exhibit 
N for identification.) 

MR. MALOOP: I repeat my objection to its having 
*»*d on the record, your Honor. 
the court t Overruled. 

Now does that complete the affidavits? 

MR. WARNER: Yes, your Honor. 

THE COURT: Now you have another request. 
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MR. ’IALOOF: I have a latter signed by Mr. 

Grevers, vice-president of New York Navigation Company, 
to Weyerhaeuser Line, dated March 8, 1967. 

I ask Mr. Warner if his client received the 
original of that letter (handing)? 

MR. WARNER: (After examining) This is a letter 

from your client to us (handing to Mr. DeOrchis). 

■ 

I don't know offhand whether we got this letter. 

It is a letter purportedly from New York Navigation to 
Weyerhaeuser Line. I do net know whether we got it or not 

MR. MALOOF: May wu please have this letter marked 
for identification? 

I 

(Plaintiffs' Exhibit 41 marked for 

r 

identification.) 

•MR. MALOOF: Your Honor, I do not want to dwell 
on this too much longer. May I have permission to read a.xjut. f 

t 

half a dozen lines from the testimony of Mr. Handle which ! 

I 

does bear on this particular question? i 

[ 

THE COURT: All right. 

» 

MR. MALOOF: This is the deposition of Mr. landle 

taken December 2, 1969, at page 54, line 17: 

"D Has the valve been retained? 

9 

The valve was retained. it was turned over j 

to a metallurgist for a report which I have never seen. 
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"Q Where is the valve now? 

"A I don't know. 

"Hr. Fish: Messrs. Lillick advised me they have 

♦ 

it stored in San Francisco.” 

That is all. 

THE COURT: Now we will continue *ith the crocs- 
examination of Mr. Berke. 

MR. WARNER: 4ay it please the Court, \f the 
affidavit of counsel persists on the adequacy, the competency j 
of the affidavits I am prepared to fly in Messrs. MtCune and j 
Ray from San Francisco so that he can cross-examine them. 

THE COURT: It doesn't seem to roe it makes .mch 

l 

difference. It would be useful to have the physical object 
here, but it isn't hsre. Apparently it ha 3 boon lest, now 
whether somebody wao caxalens or not in losing Lt dons net 
make an awful lot o', difference, does it? 

MR. MALfOF: May I at least ask for < photograph 

of the missing parts of the valve, your Honor? 

MR. WARPER; I will give you all the photographs --! 

hold on. 

MR. MA1JOF: Thank you. 

(Mr. larner hands to Mr. Maloof.) * 

MR. 'ALOOF: May we examine these, your Honor. 

We nay want to ;ut some in — not to hold up the trial. 
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THE COURT: Do you have any further questions of 


MU. WARNER: Oh, yea. 


THE COURT: Go ahead, 


CROSS EXAMINATION CONTINUED 


BY MR. WARNER: 


Q I believe on your direct testimony you testified 
that the starboard clapper was found satisfactory after 
examination, and was replaced and used in No. 3 lower hold 
on tha next trip of the John Weyerhaeuser, is that correct? 


That is correct. 


And tbs clapper and all of its mechanical features j 


were in satisfactory condition? 


It was reused. 


ping? 


It w?s raup'jd? 


Yes. 


V7as it approved by tin* American Bureau of Shin- 


It was approved to be reinstalled. 


Was the Coast Guard there? 


Yes. 


They approv<»d it as well? 


vessel. 


The Coast Guard allowed it to be replaced on that 


! 
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I 

Q What was dona on the port side? What did they do ' 
there? 

A It was replaced with a new valvoj — & replacement 
valve. 1 

Q Now if my recollection of your direct testimony 
is correct, you indicated that you had gone thxxugh the 
logbooks of the John Weyerhaeuser of the previous voyage, 
and you had noticed soundings in No. 3; and if I am para¬ 
phrasing your testimony correctly, that indicated a i-voblera 
or trouble to you? 

A There was n number of notations in the log where 

» 

there v;ere soundings found to be quite high. 

u._ \ I 

Q What are the sources of water in a t bilge, in youc [ 

experience as a chief engineer? 

A Any numoer of places could be — hatches leaking; 
weather; ventilators; rivets, if it has riveted frames, it 
could be a valve — any opening to the sea or possibly in thi« 
particular case over here it could have been ingress of 
water from the lanitary line leading specifically to the port 
side into the bo. 3 hold. 

0 How about the cargo itself? 

A Some cargo retains water that would come back out. 

I chink the grain cargo that this vessel carried, 
you would ha’re moisture content in the grain which would 
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indicate how much water would cone out of the cargo. It 
would be negligible. 

Q Grain oargo? Which trip are you talking about 

now? 

A The grain cargo was the out to Madrea and the 
following cargo was lumber. 

Q Let ua talk about the lumber. what would the 
lumber give you? 

A I have no knowledge of just how much water '-.he 
lumber would retain. It would possibly <frea itself frot 
the lumber. 


22 

23 

24 
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2 

Q If a vessel goes from a cold climate, say 


3 

the Pacific Northwest, down through the Panama Canal, 


4 

where it is quite warm, and then up through the Hew 


5 

England coast, does that have any effect on the compart¬ 


6 

ments of the vessel? 


7 

A There may be some sweating in the holds, yes. 


e 

Q Some or a substantial amount? 


K 

A The degree of sweating is -- I con't have any 


i 

idea what the degree would be. 


n 

0 Have you ever looked into the hatch of a vessel 


12 

when it's come in from Panama, they have opened t up. 


13 

and it looked as if it were raining in there? Did 


14 

I 

that ever happen to you? 


15- 

A No, sir, I have never observed it. 


16 

0 You have seen substantial amounts of swe; , 


17 

though, in a vessel, have you not? 


m 

A I have seen sweating in vessels, yes. 


B 

0 You have ticked off the hole in the deck and 



the leaking rivet, and possibly a sanitary line valve -- 

| 

1 

21 

MR. MALOOF: I object. I don't remember 



anything about a hole in the deck in the direct testi¬ 



mony. 



THE COURT* You better start fresh. 

i 

25 

MR. WARNER: I will withcraw the question. 
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BY Mil. WARNER: 

0 I8 another source of water in the bilge the 
manifold hooked up to the bilge synten .3 not functioning 
properly? 

A The manifold that is hooked up is a Buction 
manifold, and, generally speaking, the suction manifold, 
the disks are not secured the same and they would act as 
check valves, but it is possible for then to be mal¬ 
functioning. 

Generally, when the bilge pump i3 runniig or 
when the valves are open you would have a vacuum anc the 
flow of water would be the other way. 

t 

O But it's possible that the water could have 
backad up through the manifold valves, could it not? 

A There may be circumstances wnere a situation 

existed where water back up with malfunctioning valves, 
yes, sir, and other malfunctions. 

0 Wliat about the situation you described to the 
Court this morning, the layout of a Liberty ship,you 
have the bottom of the vessel, and then you have the 
double bottoms and you have the bilge wells on the after 
end of No. 3, and 1 didn't look at the diagram but 1 assume 
you also put in a sounding pipe, did you? 

A Yes, sir. 

southern district court reporters 
United Staies Court House 

Fourr Square, K.Y., MY. 10007 Telephone: OOr tlamd745 ® 








mda 


420 a 
Berke-cross 


351 


Q Is it possible for water to cone dov/n the 
sounding pipe? 


A It's possible if the plug was left open, but 
the plug ia generally attended to twice a day in normal 


weather. If the plug was left 
over ind drop down. 

Q Is there such a thing 
bilge and rose box as well? 


open the seas can break 


as a reach rod on this 


A I believe this particular vessel had a mani¬ 
fold In the engine room and all the valves were in the 
engine room and no reach rods in the hold. There was 
no valves in the hold, they were all in the engine room. 

0 What sort of a fire protection system did the 
vessel have? I am talking about the cargo compartments 
now. In particular, 2 and 3? 

A I don't know whether this was fitted with 
steam smothering. it may or may not have been steam 
smotharing, and she may or may not have nad the sprinkler 
and CO 2 system. But those are generally the fire 
fighting thit you would have for the cargo .-.paces. 

0 What did the Liberty have in general? 

A This vessel was very considexably modified some 

Year bef< r<> that in Tf'mpa, so she was fitted, specifically 
tailored for the carriage of lumber. 
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0 My question was, what did the Liberty ship 
have in general? 

A Steam smothering and a sprinkler aystem. 

Q That is the way they came out of the shipyard? 

A That is what I believe, to tr.e beat of my 
recollection. 

Q Is it your opinion the port sanitary line valve 
in the lower No. 3 hold was leaking prior to the Iilgan 
voyage? 

A It is my opinion it was leaking prior to t..e 
Iligin voyage. 

Q By the soundings, the amount of water that rf.vs 
in the hold, the pumping, the frequency of the pumping 
of the No. 3 hold, and by :he extent of the weldment 
that was put on the valve Itself. 

0 Did you take into consideration the different 
drafts, the part of the valve which is outside the 
hold is submerged and at other times, depending on the 
draft of the vessel, it is not suhnerged? 

A Yes, sir. The valve was underwater when the 
vessel draws a mean draft of 25.5 inches. 

Q When you examined the logbook did you find 
whenever the vessel was at that draft that the bilges 
were filled and it was pouring into the vessel? 
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A The vessel was also leaking when the draft 
was less than 25 foot 5, but it seened like it was more 
frequent pumping of the bilge. Ho. 3 hold, and the sound¬ 
ings would indicate there was more water in the hold 
when the vessel was deeply laden. 

0 Did you study the logbook during the vessel*s 
stay in Madras, India? 

A I looked at the logbooks in the Philippines 
pertaining to when the vessel was in Madras. 

O That is what my question meant to be. y ou 

studied the lojboc'.s of what occurred to the vessel ;> n t ie 
voyage to Madras? 

A Yes, sir. 

0 »7hat inferences did you draw from your study 
of the logbook relating to drafts? 

A May I refer to my report, please? 

(Pause.) 

A This report I have only indicates the log, 
the bilge sound!ig on the lumber voyage en route from the 
West Coast to the East Coast, but I have some notes in riy 
notebook referring to the voyage to Madras. 

0 Do you have your notebook with you? 

A Yes, sir. 

0 Would you like to refresh your recollection? 
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A Yes. 

(Pause.) 

THE COURT* I am sort of losing brack here 
with all these waits. What are you looking lor? What 
are you trying to find out? 

MR. WARNER: The witness has made an asser¬ 

tion — 

A I have one notation here at the time I wrot* 
the report* 

"Investigation should have revealed that 
something may be amiss with leakage into comnoi Uo. 2 and 
3 cargo hold on the previous voyage to Madras,. Iv3ia." 

I don’t have all the papers here, but it seems 
to me I recall something in v.he log with some problem 
with water. I don’t know i::' there wa3 any cargo 
damage or anything else in Madras. 

0 VTere you aware that the biennial Coast 
Guard survey was made after that trip, Che ABS report? 

A I have noted in my report what the publicized 
classification inspection and survey position of the 
vessel was at the time. 

0 As a chief engineer and as a surveyor, would 

you expect to find evidence in a cargo compartment if the 
No. 3 port sanitary valve were leaking? 
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A 

please. 

0 All right. If you want into Ho. 3 lower hold 
and looked about the hold would you expect, if the valve 
were leaking, to see evidence of it any place? 

A If I was looking for leakage I would tend to 
look in that area. And I would also know that if the 
vessel is deeply laden at which tine I couldn't go into 
the Mo. 3 hold but I — I woulc suspect that area. 

Q What I am asking you is if you looked at the 
valve and it was in the condition you say it vat in 
would it have been obvious to anyone going into vhat 
compartment? 

A It may have been obviour to me. 

0 What about the American Bureau of Shipping? 

A I don't know who war there. 

Q What about the Coast Guard? 

MR. MALOOPt I object to the form of \hose 
qvestions. A lot of people work for the Coast Guard, 
your Honor, and they don't all have the same competence, 
rod the same is true of the ABS. 

THE COURT* I will allow the question but 
it is hard for me to understand it. 

1/ there was water coining out of a hole in 
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2 this pipe wouldn't it have been obvious to scnebody? 

3 THE WITNESS: The water only comet through 

4 the hole in great amounts when the vessel is deeply ladei 

5 to 25 foot 5 inches. 

6 | the COURT: Then if it is not deeply laOen 

7 fl there is no water coning out? 


8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 

22 ! 

l 

23 | 

| 

24 

25 



THE WITNESS: Yes* there would be slight aiv>unt 

water coining out when the sanitary systvm that that 
valve serves would be in use, there would b^ slignt anovi.ts 
of water. 

THE COURT: If you didn't happen to be look- 

1 

ing at it just when somebody flushed the toilet you wouVJn' t 
be likely to see a small hole way up there in the thing, 
near the ceiling, would you? 

THE WITNESS: That's correct. 

THE COURT: All right. 

BY MR. WARNER: 

0 Would you see evidence of it on the skin of 
the vessel? 

A I don't know what the condition of the skin 
of the vessel was at the time. You may have seen evi¬ 
dence on the side of the vessel, yes. 

Q Isn't that a tried and true way of determining 
whether there is a leak in the skin of tie vessel, or out: 
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of a valve, to see if there is any evidence on the paint 
work? Isn't that the way it is normally done? 

A Quite often it would be indicative, yes. 

0 You stated in your direct that you served as 
chief engineer, and I want to ask you what you did or 
what you observed being done on a vessel prior to its load¬ 
ing cargo with respect to the cargo compartments. what 

was usually done? 

A Very little. 

0 Vi*ry little? 

A Very little. 

0 Specifically, did you ever examine th« sani¬ 

tary valve lines in a cargo compartment? 

A Nc, sir. 

Q Did you ever serve on a Liberty ship? 

A To, sir. 

0 Have you ever seen a sanitary valve go through 

the side c: a ship in a cargo compartment.? 

A Yes, sir. 

0 Would you say that it is not the generallr acc< otid 

practice to go about with a hammer tapping valves ea>h 
time before y->u load cargo? 

A It is a generally accepted practice not to h.mmei 

a valve before each cargo. 
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0 What is checked in a cargo compartment before 
a vessel loads cargo, by the entire staff, deck or 
engine? 


A Cleanliness, sources of leakage, if where's 
been any problems. If there's been any problems you 'ten- ‘ 

I 

erally investigate why the problems arose. 

Q You testified as to sounding this nornirg. 

How is the sounding taken? How is it done? J 

A Generally, either the carpenttr or boatswain 
on scheduled frequency would drop a line from the sound!\q 
plug on deck down into the bilge and physically measure 
how much water shows uy> on the sounding rod. 

I 

0 Iiow is tha'. achieved? They take a mounding 
rod and put chalk on it and then they drop it down uatil 
it touches the bottom of the well? 

A And the* lift it back out and examne the rob 
that protruded into the well. 

o And when*, the chalk has been washed away 
by the water, that's how you get your reading? 

A That's corvect. 

0 Does the w<ter ever back up the pipe itself, 

the sounding pipe? 

A Occasionally. If the bottom of the sounding 

pipe might be plugged tae water would not drop out. 
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And so it is possible you may not get 


359 

a true 


A It’s possible the reading may be high, 
would never be low. it would only be low if it 
plugged and the water couldn't get to it again. 


It 


is 

Again, 


the same reasoning. 

Q Jhst one laBt question. You referred to 
something about a rivet, a leaky rivet, as one of the 
causes of the bilge filling up. Can you ipell that out 
and tell us more about that? 

A This particular vessel had rivetec frames and 
occasionally a rivet migh; loosen and water micht enter 
the hold through a leaV.y rivet. 


0 Or right i-.to the bilge itself? 

A Into the cargo hold, which in turn wou.d go 
into the bilge. 

Q And thxs situation would continue, cind thvr. 
ultimately the rivet might rust up and the hole plu, lt _ 
self, is that not so? 

A 1’iis is conceivable. 

0 It happens not with infrequency on ooard bats, 
does it r.at? 

A It depends upon the degree of leakage. 

Q Ifou have had seeping rivets, I am sure, and ii ey 
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3 
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5 
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have tightened themselves up, have they not? 

A Occasionally. 

Q That's the relationship ~ lot's compere: 

we don't have oil here, but do you ever have a rivet wh:re 
you have got oil being carried that tighten*, itself up? 

A It would be less likelihood with the oil be- 

casue the oil would preclude the rusting as lc \g as the 
oil surrounded it. 

0 This vent trunk that there are picture.: of, 
what is the significance of the on-deck trunk? Miat's; 
that got to do with maintenance? 

MR. MALOOF: That is not responsive to di.cct. 

I just put the picture in. The witness didn't go invo 
the reason. 

THE COURT: It has nothing to do with whether 

or not there was water in No. 2 hold, dees it? 

THE WITNESS: There is a possibility if tno 

vessel took some seas on ceck that this nay be a source 

of water in the No. 3. 

r 

BY MR. WARNER: 

0 Did you check that out? 

A I don't know if the vessel ever too* seaa 

there. I know there was only one date they coul-In'c 
take soundings. How much seas broke on deck I don't 
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know. 


Is finding a rusted trunk of a vent unusual 


aboard a vessel? 


MR. MALOOF: Shouldn’t we establish the age 

of the vessel, sir? 

THE COURT* Let him answer. 

MR. MALOOF* At the tine of this voyage. 

A Uo, a number of vessels have holes in then. 

0 In all the tine you have served as chief an- 

gineer, aid you ever go about the vesae] with a t arn.gr 
and tap the valves? 

A . I have tapped sohe valves, yes, sir. 

0 Where? 

A Cargo tanks, to sound just what I have, if i 

couldn’t open then up. 

0 That was co determine whether the tank war. 
full or empty, is ^hat what you mean? 

A Ito, not for sounding purposes. For the 

soundness of the valve itself. 

0 What type of hummer did you use? 

A Sonezines I used a test hammer, sometimes a 

ball-peen• 

0 What did you tell by this? 

A If x could dent it I don’t have too much 
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strength in it. If i can put an impression 
in it with a ball-peen or a test hammer, or by the 
sound, you can generally tell how much Material is 
there, the relative material there versus another area 
-MR, WP.HER: I remember offering these 

pl.otoqraphs, I don't think they were ever accepted, 
THE COURT: F to L are in evidence. 
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Q I ask you to look at those and tell me whether 
you as an expert — what you can see in those photographs 
with respect to the shiny natal there? 

MR. MAIKOP: your Honor, may I at this time offer 
these, the rest of the photographs? 

THE COURT: You will have your turn. 

A I did not understand the question. 

(Question read.) 

A Shiny metal? 

Q Yes, where the cut was made. 

A It would appear that where the cut was made it 
is adequate metal. 

Q Can you see any place here where there is in¬ 
adequate metal? if so, please show us. j 

A It would appear in this particular photograph — 

Q Which one are you referring to? 

A — that this photograph may have a cavity here 
(indicating). 

MR. MALOOP: May we have an identification? 

• MR. WARNER: The witness is referring to Exhibit 


A (Continuing) I! this thing were turned over you 
would probably see where it was built up with weldment. 

Q You are referriig to Exhibit F now, on the weld- 

•J* > 
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ment itself? 

A The cross section of the weldment itself. 

Q Aside from the welded are* did you notice any 
other defect in the area? 

A Aside from the welded area, there does not appear ' 
to be any severe area. 

i 

MR. WARNER: Thank you. No further questions. 

THE CO r lRT: Any questions, Mr. DeOrchis* 

MR. DE ORCHIS: Yes, your Honor. 

CROSS EXAMINATION 
BY MR. DE ORCHIS: 

Q Mr. Ber*e, yesterday we had a Mr. Davis — 

MR. MALOOP: Davies. 

Q — Davies, another surveyor who accompanied Mr. 
Donovan to Japan and to the Philippines. 

Did you also accompany Mr. Donovan? 

Yes, sir, I did. 

Ther* were two surveyors with you when you snivel 
that correct? 

Mr. .avies is a cargo surveyor, that is correct, i 

| 

| 

And what was the purpose of bringing you along? 

I believe I was brought along a* a hull and 
surveyor, and Mr. Davies was brought along to 


A 

Q 

there, is 
A 

sir. 

Q 

A 

machinery 


\ 
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ascertain what the extent of damage to the cargo per se is 
and conceivably what may be done to recover any of the 
cargo-, if anything. 

Q Have you done cargo surveys? 

A No, sir, I have not. 

| 

Q Who employed you to go to Japan? 

A i believe it was Mr. Donovan's firm. 

I 

Q That was your principal in this case — you men¬ 
tioned on direct your "principal." 

MR. MAXiOOF : i object to relevance, your Honor. 

! 

Obviously, we eaployed him in behalf of otr client. 

i 

THE COURT: I will allow it. 

Q All right, let me ask you this: you saw this 
valve when it was quartered, opened in front of you in that 
marine shop, did you not? 

i 

A Yes, sir, I d:ld. 

i 

Q And were you .ible to tell or can you te.’l us now, 

was this a steel valve or was it a castiron valve? 

. I 

A it was a steel valve, sir. 

j 

Q Am I correct that a steel valve is a much totter , 

▼•iv* to resist corrosion and erosion than a c^etircr 

*t i 

valve? 

A I think corrosion aitd erosion would hes: be 

4 ** 

suited by a castiron valve. It is a steel valve Localise 

f-' 
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it is a skin valve and strangth is raquirad. 

Q In thasa photographs that we have markad and which 
ara now in front of you as Defandants' Exhibits F through 
L — in thasa photographs do you saa any unusual amount t f 

f 

corrosion? 

A (Aftar examining) In thosa photographs I do not 
saa any unusual amount of corrosion. 

Q Now, whan you took tha photograph in tha ship 

i • 

of this asms valva, at that time tha valva was cover vl with 
tha mixture of fertilizer and water, was it not? 

A Yes, sir. 

Q And that is shown in tha photograph that you 
have a little snapshot of? 

A That is correct, sir. 

* 

Q And in thasa pictures, tha large pictures, from 
A to L, hire tha valva has bean cleaned off, has it not 
(handing' ? 

A It appears to be, yes, sir. 

C/ Now, you mentioned that from tha size of the 
weldaant, that was one of tha things which you considarad 
in arriving at your opinion that this valva must have bean 
leaking even before tha voyage in question — tha size of 
tire weldment. 

What did you mean by that? 
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A The amount of matmrUl that had to ba welded up 
and placed in there to reasonably assure the tightness that 
the vessel can continue its voyage. 

Q That would indicate to you — that would have 
indicated to yon that tho hoi. that thoy ropalrod w, „th«r 
large. 

A It would appear that this is what I used as a 
basis for my conclusion. 

0 Did you ask anyone who had actually seen the hole 
what the sise of it was? 

A i don't recall asking that, no, sir. 

Q So your opinion is based on what /eu imagine the 

size of the hole would have been, and that frui the size 
of the weldment; is that correct? 

A And the reports furnished by the penile who 

| 

attended it at the time. 

Q How, you said the weldment was four inc."»« long? 

A That is correct. 

Q And how wide was it? 

\ 

A •*** Approximately an inch and a hair.' " 

0 Now, from that size weldment what sise hole did 
you imagine or assume was there? 

A Perhaps three-quarters of an inch in diameter, 
if it was circular. 
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Q Three-quarters of an inch in diameter; about the 
sise, the same as a 3/4-inch hole in a garden hose, an i 
correct, if it was circular? 

A Three-quarters of an inch, yes, sir. 

Q Now assume that, at the tiue they wars loading 
this cargo in the Port of Baltimore that in this line as 
it passed overhead in tbs hold of No. 3, we had a hole about 
three-quarters of an inoh in diameter, and assuming that the 
port of this valve is stove the waterline, an I correct that 
it was above the waterline at that point in Baltimore? 

A In Baltimore, .! believe it was above the water¬ 
line, yes, sir. 

Q Then assuming tlat no seawater is coming in as 
the longshoremen are working, they are building the veils 
and loading the cargo, and v.here are 22 toilet* upstairs, 
and let us assume that just une of them — 

MR. MALOOF: objection. That fact 1s not in 
evidence, your Honor. There is no widence — 

THE COURT: I will allow it 

Q Is this a sanitary line? 


Yes, sir. 


Does it 


the toilets of the cres upstairs? 


It serves some toilets on the port sldv. 


will you grant mo that it serves at Veait one 
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Y—, air, it doM. 

And how high tbovt this valvi art ths toilsts? 


May foot shows? 


A Zt vsrios from 10 to 35 foot. 

i 

Q So you have a hydrostatic problaa horo — in tha 
prossoro you would havo whan tha wator would flow th.\t dis- 
tonoo boforo it hit that valwo? 

A Z do not know haw full tha lino is. I would 

Inagina it would ba full. Z do not boliovo thara «t>uld 
any prossuro on it. 

Q Zf thay flushsd ono singlo toilot bowl upstair?, 
and it cams down this llxo tha distanoo that you aontioned, 
and it hit this olbow — and that is whoro tha holo was, 

^ • lbw and ^ » holo throo-r/uartars of an inch 


diaaotor, can you toll us what would happon down bolow 


in tha hold? 


A soma of it would bisk into tho hold. 

0 And during tha cocrso of a day, and tho lifo of 

a ship with tho toilots baing ussd up abovo, would you agraa 
with m that thoro would bo ono hack of a small? 

mr. MALQOFt Objaction, your Honor. Mr. 

Qoorohis prawiously Halted hiscpostlon to ana toilot. 

THE COURT: Oworrulod. 
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9 

MR. DE ORCHIS: W® do not ®v®n know who8®. 

Q Would you agree with no that if we had a hoi® 
in th® sanitation lino of this kind, with non working down 
in th® hold and non living up nbov®, that by th® ®nd of th® 
day w® would hav® a snail down in that hold? 

MR. MALOOF: Objection. i thinr. that is going 

a bit far. 

THE COURT: Overruled. 

A I don't know about th® odor, but thora should 

t 

hav® b®®n indication of wator th®r®, yes. 

0 And this wator, thin leak would b® falling 18 
to 20 fo®t down to th® dock, would it not? 

A It would b® falling approximately 10 feet \o th® 
dock, yes. 

Q Now assuming that this kind of a lock also wv;,i. 

on at sea when th® port vns below th® watorlin®, than would 

* 

you agree with me that sa.tvater pouring down tlrough the 
saiM hole would leave streaks on th® natal bulkhuad, rod 
rust? 

A • It would probnbly stain sons bulkhead if it hit 
th® hulidMad. 

Q Now, whan yru wore in Iligan and all ih® surveyors 

you talkod to in Iligan, did anyon® over mention that there 

were bright zed stre&ks or any indication of itnaking on 

th® bulXhoad undornaath this thing, this valve? 
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A When I looked et the vessel in Iligan and the 

* 

other surveyors looked at it in Iligan, it was already 
disturbed with the removal of the phosphate cargo, of the 
valve itself was disturbed with the weldment, and the 
starboard valve with the cement box. 

Q My question was simple enough. I sinply asked. 


{ 

l 

I 

i 


did anyone mention that thure were any signs of > breaking 
on the bulkhead? 

A I did net hear the comment. 

i 

Q Now this valv*, this clapper valve is not really 
a watertight valve at ary time, is it? 

) 

A Waterticht? 

i 

i 

Q WS11, X nean when the ship is loaded in such a 
way that the valve is below the waterline and t.ie port-- 
the opening tnat leads to this valve is below ths waterli-je, 
this clapper valve is not designed to be one hund-ed per 

i 

cent watertight, is it? 

A It is designed to be on the seat — designed to 
prevent the seas from backing in. 


Q we are already out to sea, but that does net 

mean some water won't come in vrith a surqe of sea -- 

•»- 

a little bit? 

A It would not be tight under pressure. 

0 Then it Js fair to say that at no time when tht. 

Ship is at sea is this valve body empty of water, isn't toat 
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right? 

A It woulu be empty of water in * light ship. 

Q You mean when the — well, I said when she is at 

•ee. j 

At no t:jne when she is below the waterline, even 

j 

though the clapper valve is in place, there would till be 

l 

som water getting into that valve and into the valv. body? 

A A littltj normal in a normally functioning \\ive 
would probably go through the clapper in the seat. 

i 

0 So that any officer going down to that hole to 
stake his inspection during tl.a voyage, when he could get 
down into the lower hold when there is general cargo there, j 
there would be a continuous leak in this valve hole as long 
as that valve was below the waterline, isn' v. that so? 

A It would appear that this would b* the . 

Q And thin would be noticeable to any officer such 

as you, if you went down there? 

A Yes, it would be. 

Q Now a Liberty ship of this age — you have been 
on Liberty ships, have you not? 

i 

A Yes. 

Q And you; ships do have water in their bilges, isn't 
that so? 

I 

A Yea, sir. i 
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I 


2 

Q Wouldn't you be surprised if you heard of a 


3 

Liberty ship that did not have water at any tirue? 


4 

A At any tine? 


5 

0 At any tine. 


6 

A X woulc be wary of it, yea. 


7 

0 8he ia probably not in witter at all — aha is 


8 

probably in drydock, ian’t that so? 


9 

A Soma thing lice that. 


10 

Q So that water in the bilges la more the rule than 


11 

12 

abnormal on a Liberty uhip or on any freighter -for that 

■•tter, isn't that correct? 


13 

14 

15 

A There i a a degree of water and water _ acne 

water would be in the bilge. 

0 And in a bilge of this type if you got up to 15 

inches, that is net unusual, la it? 


17 

18 

A 15 inches would not be. Any substantial amount 


19 

20 

21 

of water, it can be pumped quickly. 

Q You said in your report up to 15 inchea you don't 

worry about, ian’t that so? 

* ^ it can b« pumped out in a reasonable short 


22 

order of time, yes, air. 


23 

34 

Q And this bilge well or roaebox, that ia 18 

inches deep? 


25 1 



| 

A That lr correct. 
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And that biigu or roatbox is *t the after and 
of No. 3 hold. 

4 . 

A That is correct, air. 

Q And No. 3 hold and No. 2 hold on thia ship vara 
common hold a, vara they not? 

A That la oorract. 

Q Wa have the after and of the bulkhead of No. 3 
maA ***• forward bulkhead of No. 2, and a temporary bulkhead 
in between,, la that correct? 

A That la co rr ect. 

0 And the nllge box la at the after end? 

A That la correct. 

0 now la it true that if water la spilled at the 
forward end, it will go hack to the after end because of 
the slant of the ship and the drag of the ship? 

A Eventually it. would find its way to th« after 
because of the drag. 

Q So if we have, let us say, 5 inches of %ater over 
the top of the bilge well cr 23 inches cf water here 
(indicating), that does not mean that thire is water on the 
deck in No. 2 hold, does it? 

A There nay not be if the vessel '/is loaded on an 
even trim more or loss. 

Q la it cuntoeary for ships at sea U have a certain 
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amount of drag so that the bow is higher that the stern? 

A Speed is generally better with a drag, yes, sir. 

Q Nell, you have seen the logbooks of the uhip, 

and as she went fxo* port to port in her trade didn't she 
have the usual umcunt of drag? 

A A slight drag, yes. 

Q Can you tell me how much lower the after and 
of No. 3 is ooetoared to the forward end of No. 2? 

A I balinve it would be approximately 140, 110 
feet distance, ami you would have to tell me vhat the 
difference in the draft would be. 

Q It would depend also on the drag, bu-., at .wy 

/ 

rate, generally sneaking, we can assume the lower end of 
the after end of Mo. 3 is lower than the no. 2 hoi*'? 

A Generally. 

Q And ax 1 also correct that this bilge wall at 

/ 

tike after end of No. 3 also served the entire No. 2 hole 
on the ship? 

A That la correct. 

0 So that any seeat, water coming through the — 

water coming from any source, including sweat, including 
bleeding rivets — all that water from No. 2 and No. 3 would 
be served by thin one bilge well? 

A That is correct. 
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Q So would you agrow with me it would not be 
unusual if you got somewhat more water in the Mo. 3 bilge 
well then, say, in No. 1 which serves only one hold? 

A It is a larger compartment, it should have more 


water. 


Does it make any difference, is it cf any signifi¬ 


cance that the port side wall sometimes showec more water 
than the starboerd well? 

A Using hindsight or using — 

Q Using any hind of sight. Just try to help us. 

A i would be inclined to look for leakage more on 
pert side. If that continues to show more wtter on 
»tarboard side, I vould be inclined to tiinh that whatever 
water is finding its wny into the port bilge, the bilca well, 
would be costing from tie port side of the vessel. 

0 You took into consideration the trip from Madtvs 
back to the States, tind you must have noticed that in 

l 

September, for example, she kept getting store water on th< 

• I 

starboard bilge well than the port bilge well. 

*" A * • **ttar of fact, for several day's the pvrt 
bilge well is sero and we got 10, 12 and 15 on the startxMrtt 

V 


ride. 


What do you make of that? 

I will give you tha specific dates. 
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Pot exan>ls, August 31, zsro on ths port sids; 



four on ths starboard. 

In ths aftarnoon, zsro on ths port sids, 12 01 
ths starboard. 

Ssptsmbsr 1, in ths morning, zsro on ths port 
sids, IS on ths starboard. 

In ths aftamoon, uaro on ths port sids, 5 on 
ths starboard. 


8 *P t * >lb « r 2, zsro on ths port sids, f on ths 


star¬ 


board. 






In ths *f tar noon, zsro on ths port sids, 15 inchss 
on ths starboard. 

now th» ..ter 1* on tte otter .Id. of \h. *hip. 

j 

Do you think ths valva is laaking on ths othsr sids of ths 

| 

ship? 

MR. maloof t Objaotion to ths fora, your Honor. 

Ths list of ths ship would be mors. I do not think it is 
a fair qusstion at all. 

MR. DB ORCHIS: If Mr. Maloof — 

THE COURT: If ha can answer it, yas. 

•' * . 

Q How that Mr. M aloof has told you ths answer, 
oould this be the list of ths ship to ana sids or ths othsr 
according to ths waves ths wind? 

A That would la a factor with ths wind and ths ssa 
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on the ship, 


Q That wo lid ba equally trua if on a particular 
voyaga tha ship hajpanad to h*ve a littla liat to pert, 
tha water would accumulate on the port side rather than 
tha starboard, isn't that so? 

A it wouli appear that it is conceivable, yes. 

MR. OE ORCHIS: No further questions. 

THE COURT: Any redirect? 

MR. MALDOF: Yes, your Honor. 

REDIRECT EXAMINATION 


BY MR. MALOOP: 


Mr. Berke, Mr. Warner had 


more photogra-ths 


in his attache case which ware appeu-er.tly companions of t-«a.a 
that he has offered in evidence. I ask you to look at them .J 
I will count them first — 23 of them. 

Are these representative of the port clapper 
valve fiat came out of the John Weyerhaeuser in San Francisco 
(handing)? Take a look at them. - 

(witness examines.) 


they are. 


MR. KApNBR: Weyerhaeuser will stipulate that 


MR. MALOOP: what was that, sir? 


MR. WARNER: Weyerhaeuser will stipulate that 


that is what they are. 
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Barka-radiract 
MR. MAM OP I An thosa photographs of tha sane 

I 

clappar valva as tta savaa picturas? 

MR. WARMER* So far as I know, thay ara. 

i 

MR. MALPOF: Thank you, sir. 

■ 

With that stipulation, tha plaintiff offars than 
in avidanca,your He.nor. 


A i baliava that is Aa starboard valva alappar. 

THE COURTS You as tend hin whathar thay **ra tha 
typ. of TUT.. Hot that 1. dlffar«,t from ..yin, 
that is tha port c]appar valva. 

Which dc> you swan? 

Q Ara thaca raprasantativa — I think that Is th„ 
aord I usad. is this a raprauantation of vhat you saw? 

THE COURTt Lot tha wivnass tall you what thay 

« 

ara, if ha can do to. 


Q What are thay? 

A (Aftar examining) I baliava thara is a star.x>ard 
▼alvs hara (indicating). 

I do not know whathar that is port or starboard 
(indicating). 


Ihi. loch. Ilka it My b. th. ittrboaid t.It*. 

Thl. lock. Ilka it poa.lbly alao 1. th. .t-.rbo.rd 
valva. ! 

0 Yas, go ahaad. 
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A (After farther examining) This ia the port valve. 

These appear to be the port valve. 

Q _***•■• black and white photographs you identify 
as the port valve that you saw in San Francisco? 

A I don't know if this one is, but the most of the 
black and whites appear to be the port valve. 

i 

I can't identify this valve (indicating). 

Q You can't identify this one (indicating)? 

| 

MR. MALCOF: offer these black «n^ wiites, 

all of them in evidence, on the stipulation of Mr. Earner 
that they are pictures of \:he port clapper valve. 

ThE COURTs I do not think that he so stipulated. 
NR. MALODFj i am sorry, then. 

THE COURT t You asked him whether the'? are the 

i 

same typ< of valve tad he said, -las." 

I 

Now if yju want to make a stipulation, you can go j 

- - ^ 

ahaad and do it. 

MR. MALOOF* Are these pictures of the port 
clapper valve or wh&t? 

MR. WARNER: i have a letter hare from the law 
firm of Lillick, et el, which statest 

"We have Just received and are forwarding 

herewith a set of color and black and white prints 

\ 

of the photographs of the valve taken by Mr. Maskell 
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•t the tiaa tba valve was removed from tha vassal 
in May of 1967." 

MR ■ malc OF i fVall, I of far only the* black »*>/*! 
white baoaoaa — 

MR. WARFBR; I do not object. 

MR. MALC OF; Tha plaintiff objacts to tha 

oolorad ooas as to tha starboard clipper valw . These ha 
ldantlflas as tha pert. 

THE COUl Ti You saa, if you would ha-« takan my 
advioa and markad thasa for idantiflection bafort you 
started talki n g about than, you would not ba so billed up. 

Pleane sjirk than for identification right n»w — 
all of them, those black and whites. 

MR. DE orchis t if your Honor plains, the top 
photograph — 

TOE courtTi i am aware of that. i want to gat 
them marked first no that wa know what wa are talking ah%ut j 

MR. MALOCFS Let us mark all tha photographs — 

THE COO.tTI Please; mark tha black end whites 
for identification right now. 

MR. fttLoOF: Thera you are (handing to the 

clerk). 

THi CLERK; Separately, each one? 

THE cou it : Yes, with separata numbers. 
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(Photographs marked Plaintiffs' Exhibits 42 
through 52 for identification.) 

THE COUR1 : Now let ire see then, please. 

(The desk hands to the Court.) 

THE COUOT : As I was trying to look ovei your 
shoulder while you vere being asked about these things, my 
understanding was that Exhibit 42 for identification i fa ona 
which you said you could not identify; am I right *n tha\? 
THE WITNISSi That is correct. 

THE COUR": All right. Now the others, 43 to 
52 for identifiesticn, what are they? 

THE WITNi SS: They appear to be the port: clapper 

valve. 

THE COURT: As it looked when you saw t? 

THE V/TTN1SS: That is correct, on deck in San 

Francisco or AJamedi . 

THE COURV: Are you offering 43 to 52? 

MR. MALOOF: Yes, sir. 

TH2 COUR": Any objection? 

K<. WARN]:r: No objection. 

THE COUR' * i Any objection from you? 

KR. DE ORCHIS: No objection. 

THE COUR": All right, received. 

'PlaintL fs' Exhibits 43 to 52, Inclusive, 
received in evidence.) 
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THE COURT: I don't suppose you arc offering 42? 

MR. MAI OOF : i offor 42 also on the stipulation 

I 

of Mr. Warner that that is a picture of the port valve. 

THE COURT: Zs it so stipulated? 

MR. NABNER: The letter I hav.i from my 
correspondent is that it is the valve,and I stipulate that. 

THE COURTi Zs it stipulated by Mr. DeOrchis? 

MR. DE ORCHIS: z guess if the shipowner stipulates, 

since it was not sy ship, I really do not hare a position 

. i 

one way or the ott tr. I 

Z would for the record object to it on the ground j 
that the witness has failed to identify it. 

THE COURT: Vcu Object to it? 

MR. DE ORCHIS: Yes, your Honor. 

THE COURT: Z will sustain the objectioc \b far 
as you are concerned. 

mow I will have to adr.it it against the ship 
because there is a stipulation, which vill make it a lltvie 
hard but it probably wont make a bit of difference in the 1 

i 

long ruu. 

42 is admitted only against Weyerhaeuser. 

The otters are admitted against everyboa.. 

(PlaiiH f f•' Exhibit 42 received in 

sa 

evidence.) 

i 

I 
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THE COlTIT: Now if you «r« going to make any 
use of tha remainiig photographs, please mark them for 
identification. 

MR. MAIvXJFs I was just about to do that, your 


Honor. 


would you mark these,please, for identification. 
(rlaint.ffs' Exhibits 53 tare ugh 64, inclusive, 
marker, for id* unification.) 
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Dorks-redirect 
fir. Di-Ijco, .T would like y i; f. con; 


"n.u’’ 


t’ould /oj tall uu why — first if all. ( 


The otner set of photocj:ra •, mt j. i 3 c : „ iir 


It i ipcars to be the anno v«s..l mj-. 


' i i 


You taitifit»d to that. bimil youraelt 


TUIm i -pc arr to be the p:,rl: valve vroj.-j, 


VM!, '• j •; v 


Except fra the difference ir. one hi *r.,j |, 


Tii.ts :<a.in would appear to L; tie rtarlin. j 


0v> Plaintiff's Kxi.bit 52 


;oi mr :i cit 
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?\ xt l>ikr D£ if it would i <» rhe » i* I'>' 
The cover plate .ocKh ir good cone it ton a.wl of 
the clapper its .« .f and the pin for : ippoc k a; t j 
in good conditio i. 

n Thera :ore, you are savinr that rkinf. 

Exhibit 57 is a .iict.tre of the startourc 
port? 

A It appears to be the statl<> ird wive, 

o That .s because you see tie -.li; V ♦ here* 

.* That ccrrect. 

0 And you cidn't see the vis! for Uo p'» 

I take it., at h! at tine? 

A TJo, r. r. I did see the «.ist r 

port valve,but :i wss mutilated, ir. the cl i- 1 on. 
roon. 


i > 


Tt ve mvtilateci and didn’t lock like- 


on Plaintiff's I: hi' it 52? 

A That.;. ccrract, 

fin. ? • LOCFr t’ould you nark rinse tv 
tores for i.c nrt ioatian, lease. 

{Plai • t i:fi 1 3 PJ:h Lbite 65 v.r 66 ir-;: 

id-ant if lent on .) 

t r. ;.rke, r slice- you Plain’ I’M* ■ v ' 

1 ir i.i onti irratkr. .ird d '.k you if <o» an . .i 


HETN Ol.i'RiC COURT P-=“C ; 
_.\*n stJ -P a’''scour-. *s ; 









456 a 

3erke~redirect 


represents. 


A This would appear to be the port clapper val ,'e 
in the No. 3 hold on the John Weyerhaeuser before it 
was removed. 

0 As you saw it where? 

A In Ilxyan City. 

0 I show you Plaintiff's Exhibit 66 arc! *.sh yct: 
if that representation looks familiar to you. 

A This also appears to be the: port clapper valve 
in the No. 3 hold a a X saw it in Ilaysn City. 

MR. f'wiLOOP: The plaintiff offer .-3 in evi¬ 

dence Plaintiff's Exhibits 65 and 66. 

MR. t?iRfI2R: tlo objection. 

?1R. DR ORCHIS* Ilo objection. 

THE COURT: Received. 

(Plaintiff's Exhibits G5 and 66 were rcooired 

in evidence.) 

BY MR. I LALOOF: 

° 1 think you testified on orors examination 

Mr. Berke, that when you saw the starboard clapper va .v 
you didn't notic< any leaking. 

A The s arlxjc.rd valve was encased in a emery. \ c , ; , 
in Iliyan City and C < id not — I wan not ahl« to l ;.>.*)•. i 
the valve, and it: was not disturbed since the vcsjjbI J.« 
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to return tc the- States. 

•ilier. t lcokod at the valve her c va-; • Mil: 

up and the cement box and steel casing viu aken o ~'s • ft 

it was brought up or deck, I so stated in rv report • 1 ii 

it appealed to be reasonably in order, and if it w.is ant¬ 

ing it world only — most likely have '.e3t j^akeng t.M .agl 
the cover plate on the clapper pcsslblv not being I t. 

0 Why t o ycu say anything like tha< "i Do vou 

have ary Indicat ion t’'nt that might be a fact ? 

h The c ivai .in Japan in hi3 report, and a U l..e 

Cesabc Heavy Indue try and the ABS tan, had i.-.rde non* 
comment he ouspectac .it beinn leaking. T, ^ro j.r ; ' 
in tTnoen to that, effect. 

0 Court, it have been leaking anl A was; roj • vs 

before yen saw : t at San Frarcisco" 

MR. r»E 01=CHIS: That calls' Cor ‘..peculate 

vour Honor. I object to the questici . 

,r ’HE (OUST: Sustained. 

0 Do yc u think there io a raa on <» ecu i 
box is b.ii.lt around the valve, Mr. Berke? 

A It wt uid’-"t be built around a vaive ui.lar i 

Is suspect e<l of lea*age. 
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B r 3 believe it is, which is the top photo on a piece of 
paper with two pholographs on it. 

MR. I'ALOOFt I ask, first of all, the >ottom 
photograph be identified, if I may. Only the top ore 
has been offered, your Honor. The bottom one is .i 
picture of the starboard valve, which no one has. offer ad 
in evidence yet. 

THE COURT: I wasn't aware of that. Let 

me see that, please. 

This document was evidently marked Defendant 
Hew York Navigation Exhibit 1 for identification 
on the deposition of S. I. Mandle, and this morning was 
received in evidence as New York Navigation n. T.uj 
fact that the exhibit stamp is on the top of trie: document 
and not on the bottom or in the middle doesn’t nean the 
whoJe document isn’t in evidence as far as I am 
concerned. 

MR. MALOOF: Then I withdraw my offer on the 

understanding both photographs are in evidence, voir 
Honor. 

THE COURT: It is in evidence. Tt was 

received this morning. 

BY MR. MALOOF: 

Q On cross examination, Mr. Berke, there v.as 
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some question about when a hammer ?:est v;c ild he -'Tnj io- -c 
on a pipe or a valve. Would there be any question .) 

your mind that if a leak was suspected yen soul1 vso 
hammer test on a clapper valve? 

A If I suspected a leak I would j:;e a i,timer 

te3t. 

Q Or corrosion of any kind in :h.th valve? 

h If I had noted any I would lake a hammer 

test. 

I believe you used the expression, it look r.g 
at zhe Weyerhaeuser E>hibits F to J., t at it appear or 
there was sufficient ratal. Of cou Be. ’ou are not 
referring to the pie cc where there is thav. large wsidr v»v:., 
are you? 

h No, sir, I am not. 

•;> Ir a clapper valve like the L, wl <!re the b ) 
tom cf the valve s the turn of the be~d <x:.ng out. t» icuqli 
the ship's hull, where is the more likely place lor caca- 
sioji to occur? 

\ It would be a combination. '.'no most Li-«:iy 
r.laoe for corrosion and erosion wouli he vh >re :he 
water takes a sharp turn ird she flows past 

0 Is that light where it happ' n?< t this 
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. ^ Yen, and that: is where the corrosion would 
most likely be more susceptible,in that area, Lee. use 
that is where the deposits, the residue of the warn:, would 
lay, and she would he partially submerged and subjected 
to the sea water there. 

0 And the ..est of the valve; 19 lass susceptible 
to the same damage? 


able. 


The rest of the valve is usually less vuiner- 


Let 3 assume this valve had a rraok in > j . ot: 


Nov;,, i\Oi, 


inches long and the valve v/as underwater. Nov; 
that water just dribble into the ship or would, it 
in a steady stream? 


cor i« . a 


A When the vessel was deeply laden it would 
rone in .in a considerable stream. 

0 It wouldr't dribble dowr. the sides, wouLe. it? 

A No, sir. 

0 Now, theze was some discussion about the 
disk insrde the val\e not really supposed to be wa ;criyht, 
l think ,;hat wan meant was that if y:u pal: a fu .J neat of 
water on it a little bit of water would come in. it Lu 


supjxjsod to retard the sea water from coming .in, i‘.:i’t it:? 
w °uld that be a proper expression? 

A The intended purpose is to retard or 0 dude 


:rui> ERN DISTFMCT COURT RF.POR. rt; f' 

United States Court house 

■**'* mv mv lorn7 Tei cr.u 1A )jri *»ir\ 7 wl'-A 








rnda 9 


Serke--redirect 


to e. great extent tie sea water 


fron coming rn in n.ry 1 jrc -' 


c. mounts. 

o But with a disk which i.J working properly 

is there any danger, as long as the value hasn't wot 


io. e 


in it? 


7 I A as )ong as the valve hasn't any hole in it ’- h - 1 e • 

i 

S fi would be no danger, no, sir. 

9 \ o Mr. De Orchis made a lot of lines on t ie 

| 

'0 i board here, but I would like to emphasise . couple of ; 

11 | things before I quit. Isn't it very important that one, • 
i; | 3ne hold Shows more water continuously, either by so, -J- ( 
'3 f ings or by punning, than the other holds os the ship. 

i . - 

M |i that that should be cause for concern? 

15- 1 MR. DE ORCHIS* That is not a question, '-.hi*. 

16 j is an argument. 

t[ 

17 !] THE COURT: Yes. Sustained. 

ie j Q when on a hold shows more continuous p jmui .g an 

1? I other holds,tc a seafaring man is fchs.t evidence 1 lk ~ 


age? 


It iwuli be evidence that something me.y b 


wrong. 


hr* it should be investigf;ted? 

In my opinion, it should be investigate. 

If, on cne particular vc/age fo:. a fkert i -'vm 
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of time, the starboard valve, the starboard side, jhoved 
water end the port Eide did not, how coulc! you account, fur 
such a thing? 

A I haven’t really evaluated it. It's >lnus.ible 
what Mr. De Orchis says has a degree of Vcilidity to it. 
There may be other factors involved. 3ut wha\; ho had 
has a degree of validity to it. At least it soundr 
plausible to me, 

0 What sourds plausible? 

A That somehow or other, that perhaps the list 
of the ship, no matter how slight it may be, ami t ie 
water runs aft, if it was only a small amount o:: Iwakegi* 
it would tend to find its way into the starboard r ithe i 
than the port. 

Q If there were a list it could still he; oomirrt 

fron the port valve over to the starboard si.de7 

A It iei conceivable, yes, sir. 

Q Is it. corceivable the starboard valve was 

leaking then? 

A It is alio conceivable the starboard valve may 

have been leaking. 

0 Apparently, Mr. Berke, at Baltimore, while tin: 
Iligan cargo was being put aboard, there was ,8 inches 
of water in theiie bilges already, right up to the -.op c 


SnilTHhRN DISTRICT COURT Rf PORT CRS 
United States Court house 
• nr ,J '’ MV ’ITT? Tri course. rnon Awn 7-vl‘Wf' 



















nda] 0 


463 a 

Berke-redirec'- 


hhe bilge. 


Nov, if I remember cor recti thei c i‘i no 
f mimninn at that time. ’ ’e :1cn : t know her./ 


evidence of pumping at that time. ’ e :icr : t know her./ 

many toilets are attached to the port valve, but 1 lit could 
happen from the toilets, perhaps, without pumping? 

A It appeals to be possible tuat it cou..e cor c 

from the toilets. 

MR. MALOOF: No further questions. 

RECROSS EXAMINATION 
BY MR. DE ORCIIIS: 

A Eighteen inches of water in that bilge well, 

the ship is well above the waterline now, am I correct 
in Baltimore? 

A Yes, sir. 

q With the ship well above the waterline, * 

we accumulate 18 inches of water in this well can you 
tell us in gallons tow many hundreds cf gallons tl at 
would be? 

A Maybe 65, 75 gallons. 

0 And that would all be coning out of tin. no Sta¬ 

tion pipe, if you were right that there was a hole i » it- 
A That’s where it would appear. Thct is rot 

very much. 

Q So v-e wculd have about 6 5 ho 7') qallcn.n A 
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human sewage in that hold at that time, wouldn't. re? 

A We would have 65 to 75 gallons of wa ;er .. 

0 Sanitation water? 

A Sanitation water. 

0 And you could certainly smell that if /cr 
were working or inspecting in that hold as the surveyors 
were at Baltimore, couldn't you? 

MR. MALOCF: I object to the form of: ;hat 

question, your honor. 

THE COURT: Overruled. 

A I imagine it would have 3ome odor, yes. 

0 You mentioned a mutilated clapper wh.tcb you 

saw on the desk of the engineer in Japan somewhere. 
or Iligan? 

A Iligan City. 

0 How, this mutilated clapper, doyou have any 
opinion of where that mutilation took place? 

A It took place within the valve itself, 
believe. 

0 But co you have any opinion as to whether thM 
mutilation was there at the time the ship was going to 
Baltimore? 

A I have not evaluated that. The mutilation 

too), place within the valve itself because it vas vrlthiirawi 
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from the valve in that manner and was foun:’ »:Jut 


by the diver. 


It would appear, by the iegr ; «-: w£ 


mutilation, it had been banging around in the \.;i'c for 


some time. 


Let me ask you, do you know how, at : r i 


Japian, in the emergency procedures, they stopped tiur- 
ship from leaking? 

A I believe they put a plug on the outside cf tn - 

hull, and then proceeded on the inside of the ard 

pumped the water out to gain access, 

Q They drove a — 

MR. MALOOF: I think Mr. De Orchis went f«r 

beyond the redirect. I don’t want him to lead tot 
much. 

MR. DE ORCHIS* This goes to mu tils t: on . 

0 Didr't they drive a wooden wedge into the 

opening outside the ship, the opening leak to this- 
valve? 

A After the diver put his hand in the m a..v : and 
found the mutilation, he put the plug in, yes. 

0 Did the diver report the mutilation us; a)read 

there? 

A He reported it — I have the words leer. Tin 

diver's rsport was that he found a mutilation in Vho v*lv 
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anc then plugged it. 


They have a report heie frot the 


Nippon Salvage Company, Moji, Japan, February ;4, 136V, 
from the diver’s reports 

•Port side clapper valve was disabled find in 


open condition. Starboard valve was detainee and out 


of place. 


Felt in valve leaking. The diver's report 


taken at anchorage at Tanoura also indicated that a details, 
search of the hull was made and no other defects were noted 
wherein water may have entered the common Ko. and 3 
holds.* 

BY MR. DF. ORCHIS: 

0 All I want to know is this: Can you give us, 

or are you in a position to give an opinion as to 
whether that v«ilve clapper was mutilated when the si ip was 
leaking at Baltimore? 

A No, sir, I cannot. 


MR. DE ORCHIS: 


Than!: you. 


THE COURT: If everybody is through — 

MR. MALOOFi Thank you, Mr. Berke.. 

THE COURT* — let me just ask you, before 


you go. 


THE WITNESS* 


Yes, sir. 


THE COURT* I found your drawing, Fx nibit 
<10, about the rose box so helpful that I can’t ie*isi. askin- 
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you Brother question. 

Doe; -his picture of the box oorrosprr» tc the 
little box dravn on the board by Mr. ’>e Orchis*’ 

THE WITNESS* That's correct. 

THE COUFT* I gather from something you just 
said to Mr. De Orchis that when that little rone ix>x 
or bilge is filled up to the brim 18 inches high it con¬ 
tains about 65 gallons. Is that right? 

THE WITNESSs That's correct. 


THE COUNT: 


All right. 


THE WITNESS: Approximately. 

THE COUFT* That doesn't strike me ai tu 
awful lot of water compared to what we have be an talking 


about here. 

Now . how do you measure that? Do 
somebody stick a rod down the sounding pipe? 

THE WITNESS* That's correct. 

THE COURT* Suppose there is a lot mure water 
coming in this hole. Where does it go? 


THE WITNESS: 


On the tank top. 


THE COURT* That is on vnat I call the loor/ 
TKI WITNESS* That’s correct. 

THT COURT: Suppose the floor xb sample oly 

covered v..th c irgo as it might be fertilizer. Who •' 
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TUE WITNESS* It admixes with the :?ertilxzer, 
is absorbed partially by the fertilizer. When tie 
fertilizer becomes saturated it remains as water, am! 
they found 13 feet of water in that No. 3 hold. 

THE COURT* How is it neasurixl when i\: gets 
on the floor? 


THE WITNESS: In this particular case the 

sounding pipe was plugged, and it would have been measured 
from the tween deck, which is that upper line over there, 
and measured internally when the diver or the sMvtige poopl. 
got down into the hold. 

THE COURT: You are speaking now ol what 

happened out there in Japan? 

THE WITNESS* Yes, sir. 

THE COURT: HI right. Dut there were other 

times that are relevant here when there wn 3 more than 
10 inches of water? 

THE WITNESS: Yes, sir. 

THE CDURT* Now, I am puzzled as to hew 
it gets measured. 

THE WITNESS: The water in the hold, if it 

was free to flow into the sounding pipe, it would have 
the same level of water in the sounding pine as yon would 
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i 

have in the hold if the water was allowed «:r fir-* in*. •; ie • 

I 

ross i>ox or the bilge well c«nd up irto tl a .*c xr 1 i ug p pa. 

» 

THE COURT; It would ri:jc> i n tor pipe to the 
sane level as it would rise in the rt:r,>- c £ Jo v L J' 

j 

< 

THE WITNESS: That’s correct. 

i 

THE COURT: V7ould it make any difference 

whether there w;i3 cargo in the rest. oT the hold? 

THE WITNESS: The cargo would cc:t as a •— 

if there was a tree flow of water between the hold anr 


that sounding p:.pe .it wouldn’t moke urc> diffcreacr. Li t 
the cargo conce vably nay act as a detenu 'a* tie 
water to find the same level in the sound:./,*; pipe is ii 
wouId be in the hold. 

THE COURT: Cargo of fert ;.lirer might sep : p 

the water, so tc speak? 

THE WITNESS: It would, until it become? 

saturated, yes, sir. 

THE COURT: But a cargo o:i lumber, let u: 

nay t would permit the water to flow freely, would :.t? 

THE WITNESS: The lumber would become 

saturated and nc longer absorb any more. Loo. 

THE COURT: So that when this ship had i 

cargo in the hold and somebody 3ays in the log t hat. ;h ; 
water level in the hold i3, just to pic ): a number, t)u s» 
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reet, that met-.n* three feet in the round;! ~g nip-? 
tii.c: ’7iT:n:ss* That's correct. 

THE COURT: And it isn't necesstxri Ly threes 

feet throughout the entire hold? 


THu. WITNESS: You would make the ajnuv Lien 

it would be three feet in the entire hold, but it 
not be, .it nay l>e a false level in the sounding pi-ie. 

THE COURT: I see. 

Does that stimulate anybody? i JIC »*. j. ot . 
All light, we will take a brief receus ,. 

Thank you. 

(Witr ess excused.) 
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